At ARR, your privacy is our business!

The employees at Action Revenue Recovery, LLC are trained and tested to ensure up-to-
date HIPAA and HITECH compliance. Our employees have constant access to training
modules in order to keep abreast of privacy and security policies and procedures.

We have provided detailed documentation and forms for our employees, clients and the
accounts of their patients/clients to view.

You will find an overview of each act and its purpose using terminology for easy
comprehension. Following each overview, we have included a copy of the act in its
original form for reference.

If you have questions or concerns, please contact our Privacy Official, Drew Kennedy, at
800.821.3412 or 318.387.9002.



HIPAA OVERVIEW
(Health Insurance Portability and Accountability Act)

The HIPAA Privacy Rule provides federal protections for personal health information held by
covered entities and gives patients an array of rights with respect to that information. At the same
time, the Privacy Rule is balanced so that it permits the disclosure of personal health information
needed for patient care and other important purposes.

The Security Rule specifies a series of administrative, physical, and technical safeguards for covered
entities to use to assure the confidentiality, integrity, and availability of electronic protected health
information.

HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF 1996
To amend the Internal Revenue Code of 1986 to improve portability and continuity of health insurance
coverage in the group and individual markets, to combat waste, fraud, and abuse in health insurance
and health care delivery, to promote the use of medical savings accounts, to improve access to long-
term care services and coverage, to simplify the administration of health insurance, and for other
purposes. Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(@) SHORT TITLE. --This Act may be cited as the "Health Insurance Portability and Accountability Act of
1996".
(b) TABLE OF CONTENTS. --The table of contents of this Act is as follows:
Sec. 1. Short title; table of contents.
TITLE I--HEALTH CARE ACCESS, PORTABILITY, AND RENEWABILITY
TITLE l--PREVENTING HEALTH CARE FRAUD AND ABUSE; ADMINISTRATIVE SIMPLIFICATION; MEDICAL
LIABILITY REFORM
Subtitle F--Administrative Simplification
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Subtitle F--Administrative Simplification

SEC. 261. PURPOSE.

It is the purpose of this subtitle to improve the Medicare program under title XVIII of the Social Security
Act, the Medicaid program under title XIX of such Act, and the efficiency and effectiveness of the health



care system, by encouraging the development of a health information system through the

establishment of standards and requirements for the electronic transmission of certain health

information.

SEC. 262. ADMINISTRATIVE SIMPLIFICATION.

(a) IN GENERAL.--Title XI (42 U.S.C. 1301 et seq.) is amended by adding at the end the following: "PART
C--ADMINISTRATIVE SIMPLIFICATION "DEFINITIONS *

SEC. 1171.

For purposes of this part: "(1) CODE SET.--The term "code set' means any set of codes used for encoding

data elements, such as tables of terms, medical concepts, medical diagnostic codes, or medical

procedure codes. "(2) HEALTH CARE CLEARINGHOUSE.--The term 'health care clearinghouse' means a

public or private entity that processes or facilitates the processing of nonstandard data elements of

health information into standard data elements. "(3) HEALTH CARE PROVIDER.--The term 'health care

provider' includes a provider of services (as defined in section 1861(u)), a provider of medical or other

health services (as defined in section 1861(s)), and any other person furnishing health care services or

supplies. "(4) HEALTH INFORMATION.--The term 'health information' means any information, whether

oral or recorded in any form or medium, that-- "(A) is created or received by a health care provider,

health plan, public health authority, employer, life insurer, school or university, or health care

clearinghouse; and "(B) relates to the past, present, or future physical or mental health or condition of

an individual, the provision of health care to an individual, or the past, present, or future payment for

the provision of health care to an individual. "(5) HEALTH PLAN.--The term 'health plan' means an

individual or group plan that provides, or pays the cost of, medical care (as such term is defined in

section 2791 of the Public Health Service Act). Such term includes the following, and any combination

thereof: "(A) A group health plan (as defined in section 2791(a) of the Public Health Service Act), but

only if the plan-- "(i) has 50 or more participants (as defined in section 3(7) of the Employee Retirement

Income Security Act of 1974); or "(ii) is administered by an entity other than the employer who
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Public Health Service Act). "(C) A health maintenance organization (as defined in section 2791(b) of the
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"(G) A long-term care policy, including a nursing home fixed indemnity policy (unless the Secretary

determines that such a policy does not provide sufficiently comprehensive coverage of a benefit so that
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arrangement which is established or maintained for the purpose of offering or providing health benefits

to the employees of 2 or more employers. "(I) The health care program for active military personnel
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United States Code. "(K) The Civilian Health and Medical Program of the Uniformed Services
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program under the Indian Health Care Improvement Act (25 U.S.C. 1601 et seq.). (M) The Federal

Employees Health Benefit Plan under chapter 89 of title 5, United States Code. "(6) INDIVIDUALLY

IDENTIFIABLE HEALTH INFORMATION.--The term ‘individually identifiable health information' means any

information, including demographic information collected from an individual, that-- "(A) is created or

received by a health care provider, health plan, employer, or health care clearinghouse; and "(B) relates

to the past, present, or future physical or mental health or condition of an individual, the provision of

health care to an individual, or the past, present, or future payment for the provision of health care to

an individual, and-- (i) identifies the individual; or "(ii) with respect to which there is a reasonable basis

to believe that the information can be used to identify the individual. "(7) STANDARD.--The term

'standard’, when used with reference to a data element of health information or a transaction referred

to in section 1173(a)(1), means any such data element or transaction that meets each of the standards



and implementation specifications adopted or established by the Secretary with respect to the data
element or transaction under sections 1172 through 1174. "(8) STANDARD SETTING ORGANIZATION.--
The term 'standard setting organization' means a standard setting organization accredited by the
American National Standards Institute, including the National Council for Prescription Drug Programs,
that develops standards for information transactions, data elements, or any other standard that is
necessary to, or will facilitate, the implementation of this part. "GENERAL REQUIREMENTS FOR
ADOPTION OF STANDARDS "

SEC. 1172.

(@) APPLICABILITY.--Any standard adopted under this part shall apply, in whole or in part, to the
following persons: "(1) A health plan. "(2) A health care clearinghouse. "(3) A health care
provider who transmits any health information in electronic form in connection with a
transaction referred to in section 1173(a)(1). "(b) REDUCTION OF COSTS.--Any standard adopted
under this part shall be consistent with the objective of reducing the administrative costs of
providing and paying for health care. "(c) ROLE OF STANDARD SETTING ORGANIZATIONS.-- "(1)
IN GENERAL.--Except as provided in paragraph (2), any standard adopted under this part shall be
a standard that has been developed, adopted, or modified by a standard setting organization.
"(2) SPECIAL RULES.-- "(A) DIFFERENT STANDARDS.--The Secretary may adopt a standard that is
different from any standard developed, adopted, or modified by a standard setting organization,
if-- (i) the different standard will substantially reduce administrative costs to health care
providers and health plans compared to the alternatives; and "(ii) the standard is promulgated
in accordance with the rulemaking procedures of subchapter Il of chapter 5 of title 5, United
States Code. "(B) NO STANDARD BY STANDARD SETTING ORGANIZATION.--If no standard setting
organization has developed, adopted, or modified any standard relating to a standard that the
Secretary is authorized or required to adopt under this part-- "(i) paragraph (1) shall not apply;
and "(ii) subsection (f) shall apply. (3) CONSULTATION REQUIREMENT.-- "(A) IN GENERAL.--A
standard may not be adopted under this part unless-- (i) in the case of a standard that has been
developed, adopted, or modified by a standard setting organization, the organization consulted
with each of the organizations described in subparagraph (B) in the course of such development,
adoption, or modification; and "(ii) in the case of any other standard, the Secretary, in complying
with the requirements of subsection (f), consulted with each of the organizations described in
subparagraph (B) before adopting the standard. "(B) ORGANIZATIONS DESCRIBED.--The
organizations referred to in subparagraph (A) are the following: (i) The National Uniform Billing
Committee. "(ii) The National Uniform Claim Committee. "(iii) The Workgroup for Electronic
Data Interchange. "(iv) The American Dental Association. "(d) IMPLEMENTATION
SPECIFICATIONS.--The Secretary shall establish specifications for implementing each of the
standards adopted under this part. "(e) PROTECTION OF TRADE SECRETS.--Except as otherwise
required by law, a standard adopted under this part shall not require disclosure of trade secrets
or confidential commercial information by a person required to comply with this part. "(f)
ASSISTANCE TO THE SECRETARY.--In complying with the requirements of this part, the Secretary
shall rely on the recommendations of the National Committee on Vital and Health Statistics
established under section 306(k) of the Public Health Service Act (42 U.S.C. 242k(k)), and shall
consult with appropriate Federal and State agencies and private organizations. The Secretary
shall publish in the Federal Register any recommendation of the National Committee on Vital
and Health Statistics regarding the adoption of a standard under this part. (g) APPLICATION TO
MODIFICATIONS OF STANDARDS.--This section shall apply to a modification to a standard
(including an addition to a standard) adopted under section 1174(b) in the same manner as it
applies to an initial standard adopted under section 1174(a). "STANDARDS FOR INFORMATION
TRANSACTIONS AND DATA ELEMENTS "



SEC. 1173.

(@) STANDARDS TO ENABLE ELECTRONIC EXCHANGE.-- "(1) IN GENERAL.--The Secretary shall adopt
standards for transactions, and data elements for such transactions, to enable health information to be
exchanged electronically, that are appropriate for-- "(A) the financial and administrative transactions
described in paragraph (2); and "(B) other financial and administrative transactions determined
appropriate by the Secretary, consistent with the goals of improving the operation of the health care
system and reducing administrative costs. "(2) TRANSACTIONS.--The transactions referred to in
paragraph (1)(A) are transactions with respect to the following: "(A) Health claims or equivalent
encounter information. "(B) Health claims attachments. "(C) Enroliment and disenrollment in a health
plan. "(D) Eligibility for a health plan. "(E) Health care payment and remittance advice. "(F) Health plan
premium payments. "(G) First report of injury. "(H) Health claim status. "(I) Referral certification and
authorization. "(3) ACCOMMODATION OF SPECIFIC PROVIDERS.--The standards adopted by the
Secretary under paragraph (1) shall accommodate the needs of different types of health care providers.
(b) UNIQUE HEALTH IDENTIFIERS.-- "(1) IN GENERAL.--The Secretary shall adopt standards providing for
a standard unique health identifier for each individual, employer, health plan, and health care provider
for use in the health care system. In carrying out the preceding sentence for each health plan and health
care provider, the Secretary shall take into account multiple uses for identifiers and multiple locations
and specialty classifications for health care providers. "(2) USE OF IDENTIFIERS.--The standards adopted
under paragraph (1) shall specify the purposes for which a unique health identifier may be used. (c)
CODE SETS.-- "(1) IN GENERAL.--The Secretary shall adopt standards that-- *(A) select code sets for
appropriate data elements for the transactions referred to in subsection (a)(1) from among the code
sets that have been developed by private and public entities; or "(B) establish code sets for such data
elements if no code sets for the data elements have been developed. "(2) DISTRIBUTION.--The Secretary
shall establish efficient and low-cost procedures for distribution (including electronic distribution) of
code sets and modifications made to such code sets under section 1174(b). (d) SECURITY STANDARDS
FOR HEALTH INFORMATION.-- "(1) SECURITY STANDARDS.--The Secretary shall adopt security standards
that-- "(A) take into account-- (i) the technical capabilities of record systems used to maintain health
information; "(ii) the costs of security measures; "(iii) the need for training persons who have access to
health information; "(iv) the value of audit trails in computerized record systems; and "(v) the needs and
capabilities of small health care providers and rural health care providers (as such providers are defined
by the Secretary); and "(B) ensure that a health care clearinghouse, if it is part of a larger organization,
has policies and security procedures which isolate the activities of the health care clearinghouse with
respect to processing information in a manner that prevents unauthorized access to such information by
such larger organization. "(2) SAFEGUARDS.--Each person described in section 1172(a) who maintains or
transmits health information shall maintain reasonable and appropriate administrative, technical, and
physical safeguards-- "(A) to ensure the integrity and confidentiality of the information; (B) to protect
against any reasonably anticipated-- "(i) threats or hazards to the security or integrity of the
information; and "(ii) unauthorized uses or disclosures of the information; and "(C) otherwise to ensure
compliance with this part by the officers and employees of such person. (e) ELECTRONIC SIGNATURE.--
"(1) STANDARDS.--The Secretary, in coordination with the Secretary of Commerce, shall adopt standards
specifying procedures for the electronic transmission and authentication of signatures with respect to
the transactions referred to in subsection (a)(1). "(2) EFFECT OF COMPLIANCE.--Compliance with the
standards adopted under paragraph (1) shall be deemed to satisfy Federal and State statutory
requirements for written signatures with respect to the transactions referred to in subsection (a)(1). (f)
TRANSFER OF INFORMATION AMONG HEALTH PLANS.--The Secretary shall adopt standards for
transferring among health plans appropriate standard data elements needed for the coordination of



benefits, the sequential processing of claims, and other data elements for individuals who have more
than one health plan. "TIMETABLES FOR ADOPTION OF STANDARDS "

SEC. 1174.

(@) INITIAL STANDARDS.--The Secretary shall carry out section 1173 not later than 18 months after the
date of the enactment of the Health Insurance Portability and Accountability Act of 1996, except that
standards relating to claims attachments shall be adopted not later than 30 months after such date. "'(b)
ADDITIONS AND MODIFICATIONS TO STANDARDS.-- "(1) IN GENERAL.--Except as provided in paragraph
(2), the Secretary shall review the standards adopted under section 1173, and shall adopt modifications
to the standards (including additions to the standards), as determined appropriate, but not more
frequently than once every 12 months. Any addition or modification to a standard shall be completed in
a manner which minimizes the disruption and cost of compliance. "(2) SPECIAL RULES.-- "(A) FIRST 12-
MONTH PERIOD.--Except with respect to additions and modifications to code sets under subparagraph
(B), the Secretary may not adopt any modification to a standard adopted under this part during the 12-
month period beginning on the date the standard is initially adopted, unless the Secretary determines
that the modification is necessary in order to permit compliance with the standard. "'(B) ADDITIONS AND
MODIFICATIONS TO CODE SETS.-- "(i) IN GENERAL.--The Secretary shall ensure that procedures exist for
the routine maintenance, testing, enhancement, and expansion of code sets. "(ii) Additional rules.--If a
code set is modified under this subsection, the modified code set shall include instructions on how data
elements of health information that were encoded prior to the modification may be converted or
translated so as to preserve the informational value of the data elements that existed before the
modification. Any modification to a code set under this subsection shall be implemented in a manner
that minimizes the disruption and cost of complying with such modification. "REQUIREMENTS "

SEC. 1175.

(@) CONDUCT OF TRANSACTIONS BY PLANS.-- "(1) IN GENERAL.--If a person desires to conduct a
transaction referred to in section 1173(a)(1) with a health plan as a standard transaction-- "(A) the
health plan may not refuse to conduct such transaction as a standard transaction; "(B) the insurance
plan may not delay such transaction, or otherwise adversely affect, or attempt to adversely affect, the
person or the transaction on the ground that the transaction is a standard transaction; and "(C) the
information transmitted and received in connection with the transaction shall be in the form of standard
data elements of health information. "(2) SATISFACTION OF REQUIREMENTS.--A health plan may satisfy
the requirements under paragraph (1) by-- "(A) directly transmitting and receiving standard data
elements of health information; or "(B) submitting nonstandard data elements to a health care
clearinghouse for processing into standard data elements and transmission by the health care
clearinghouse, and receiving standard data elements through the health care clearinghouse. "(3)
TIMETABLE FOR COMPLIANCE.--Paragraph (1) shall not be construed to require a health plan to comply
with any standard, implementation specification, or modification to a standard or specification adopted
or established by the Secretary under sections 1172 through 1174 at any time prior to the date on which
the plan is required to comply with the standard or specification under subsection (b). "(b) COMPLIANCE
WITH STANDARDS.-- "(1) INITIAL COMPLIANCE.-- "(A) IN GENERAL.--Not later than 24 months after the
date on which an initial standard or implementation specification is adopted or established under
sections 1172 and 1173, each person to whom the standard or implementation specification applies
shall comply with the standard or specification. "(B) SPECIAL RULE FOR SMALL HEALTH PLANS.--In the
case of a small health plan, paragraph (1) shall be applied by substituting '36 months' for '24 months'.
For purposes of this subsection, the Secretary shall determine the plans that qualify as small health
plans. *(2) COMPLIANCE WITH MODIFIED STANDARDS.--If the Secretary adopts a modification to a
standard or implementation specification under this part, each person to whom the standard or
implementation specification applies shall comply with the modified standard or implementation
specification at such time as the Secretary determines appropriate, taking into account the time needed



to comply due to the nature and extent of the modification. The time determined appropriate under the
preceding sentence may not be earlier than the last day of the 180-day period beginning on the date
such modification is adopted. The Secretary may extend the time for compliance for small health plans,
if the Secretary determines that such extension is appropriate. "'(3) CONSTRUCTION.--Nothing in this
subsection shall be construed to prohibit any person from complying with a standard or specification by-
- "(A) submitting nonstandard data elements to a health care clearinghouse for processing into standard
data elements and transmission by the health care clearinghouse; or "(B) receiving standard data
elements through a health care clearinghouse. "GENERAL PENALTY FOR FAILURE TO COMPLY WITH
REQUIREMENTS AND STANDARDS *

SEC. 1176.

(@) GENERAL PENALTY.-- "(1) IN GENERAL.--Except as provided in subsection (b), the Secretary shall
impose on any person who violates a provision of this part a penalty of not more than $100 for each
such violation, except that the total amount imposed on the person for all violations of an identical
requirement or prohibition during a calendar year may not exceed $25,000. "(2) PROCEDURES.--The
provisions of section 1128A (other than subsections (a) and (b) and the second sentence of subsection
(f)) shall apply to the imposition of a civil money penalty under this subsection in the same manner as
such provisions apply to the imposition of a penalty under such section 1128A. "(b) LIMITATIONS.-- (1)
OFFENSES OTHERWISE PUNISHABLE.--A penalty may not be imposed under subsection (a) with respect
to an act if the act constitutes an offense punishable under section 1177. "(2) NONCOMPLIANCE NOT
DISCOVERED.--A penalty may not be imposed under subsection (a) with respect to a provision of this
part if it is established to the satisfaction of the Secretary that the person liable for the penalty did not
know, and by exercising reasonable diligence would not have known, that such person violated the
provision. "(3) FAILURES DUE TO REASONABLE CAUSE.-- "(A) IN GENERAL.--Except as provided in
subparagraph (B), a penalty may not be imposed under subsection (a) if-- (i) the failure to comply was
due to reasonable cause and not to willful neglect; and "(ii) the failure to comply is corrected during the
30-day period beginning on the first date the person liable for the penalty knew, or by exercising
reasonable diligence would have known, that the failure to comply occurred. "(B) EXTENSION OF
PERIOD.-- "(i) NO PENALTY.--The period referred to in subparagraph (A)(ii) may be extended as
determined appropriate by the Secretary based on the nature and extent of the failure to comply. "(ii)
ASSISTANCE.--If the Secretary determines that a person failed to comply because the person was unable
to comply, the Secretary may provide technical assistance to the person during the period described in
subparagraph (A)(ii). Such assistance shall be provided in any manner determined appropriate by the
Secretary. "(4) REDUCTION.--In the case of a failure to comply which is due to reasonable cause and not
to willful neglect, any penalty under subsection (a) that is not entirely waived under paragraph (3) may
be waived to the extent that the payment of such penalty would be excessive relative to the compliance
failure involved. "WRONGFUL DISCLOSURE OF INDIVIDUALLY IDENTIFIABLE HEALTH INFORMATION "
SEC. 1177.

(a) OFFENSE.--A person who knowingly and in violation of this part-- "(1) uses or causes to be used a
unique health identifier; "(2) obtains individually identifiable health information relating to an individual;
or "(3) discloses individually identifiable health information to another person, shall be punished as
provided in subsection (b). "(b) PENALTIES.--A person described in subsection (a) shall-- "(1) be fined not
more than $50,000, imprisoned not more than 1 year, or both; "(2) if the offense is committed under
false pretenses, be fined not more than $100,000, imprisoned not more than 5 years, or both; and "(3) if
the offense is committed with intent to sell, transfer, or use individually identifiable health information
for commercial advantage, personal gain, or malicious harm, be fined not more than $250,000,
imprisoned not more than 10 years, or both. "EFFECT ON STATE LAW "

SEC. 1178.



(a) GENERAL EFFECT.-- "(1) GENERAL RULE.--Except as provided in paragraph (2), a provision or
requirement under this part, or a standard or implementation specification adopted or established
under sections 1172 through 1174, shall supersede any contrary provision of State law, including a
provision of State law that requires medical or health plan records (including billing information) to be
maintained or transmitted in written rather than electronic form. "(2) EXCEPTIONS.--A provision or
requirement under this part, or a standard or implementation specification adopted or established
under sections 1172 through 1174, shall not supersede a contrary provision of State law, if the provision
of State law-- "(A) is a provision the Secretary determines-- (i) is necessary-- (1) to prevent fraud and
abuse; "(I) to ensure appropriate State regulation of insurance and health plans; "(lll) for State reporting
on health care delivery or costs; or "(IV) for other purposes; or "(ii) addresses controlled substances; or
"(B) subject to section 264(c)(2) of the Health Insurance Portability and Accountability Act of 1996,
relates to the privacy of individually identifiable health information. "(b) PUBLIC HEALTH.--Nothing in
this part shall be construed to invalidate or limit the authority, power, or procedures established under
any law providing for the reporting of disease or injury, child abuse, birth, or death, public health
surveillance, or public health investigation or intervention. "(c) STATE REGULATORY REPORTING.--
Nothing in this part shall limit the ability of a State to require a health plan to report, or to provide
access to, information for management audits, financial audits, program monitoring and evaluation,
facility licensure or certification, or individual licensure or certification. "PROCESSING PAYMENT
TRANSACTIONS BY FINANCIAL INSTITUTIONS "

SEC. 1179.

To the extent that an entity is engaged in activities of a financial institution (as defined in section 1101 of
the Right to Financial Privacy Act of 1978), or is engaged in authorizing, processing, clearing, settling,
billing, transferring, reconciling, or collecting payments, for a financial institution, this part, and any
standard adopted under this part, shall not apply to the entity with respect to such activities, including
the following: "(1) The use or disclosure of information by the entity for authorizing, processing,
clearing, settling, billing, transferring, reconciling or collecting, a payment for, or related to, health plan
premiums or health care, where such payment is made by any means, including a credit, debit, or other
payment card, an account, check, or electronic funds transfer. "'(2) The request for, or the use or
disclosure of, information by the entity with respect to a payment described in paragraph (1)-- "(A) for
transferring receivables; "(B) for auditing; "(C) in connection with-- "(i) a customer dispute; or "(ii) an
inquiry from, or to, a customer; "(D) in a communication to a customer of the entity regarding the
customer's transactions, payment card, account, check, or electronic funds transfer; "(E) for reporting to
consumer reporting agencies; or "(F) for complying with-- "(i) a civil or criminal subpoena; or "(ii) a
Federal or State law regulating the entity.". (b) CONFORMING AMENDMENTS.-- (1) REQUIREMENT FOR
MEDICARE PROVIDERS.--Section 1866(a)(1) (42 U.S.C. 1395cc(a)(1)) is amended-- (A) by striking “and" at
the end of subparagraph (P); (B) by striking the period at the end of subparagraph (Q) and inserting ";
and"; and (C) by inserting immediately after subparagraph (Q) the following new subparagraph: "(R) to
contract only with a health care clearinghouse (as defined in section 1171) that meets each standard
and implementation specification adopted or established under part C of title XI on or after the date on
which the health care clearinghouse is required to comply with the standard or specification."”. (2) TITLE
HEADING.--Title XI (42 U.S.C. 1301 et seq.) is amended by striking the title heading and inserting the
following: "TITLE XI--GENERAL PROVISIONS, PEER REVIEW, AND ADMINISTRATIVE SIMPLIFICATION".
SEC. 263. CHANGES IN MEMBERSHIP AND DUTIES OF NATIONAL

COMMITTEE ON VITAL AND HEALTH STATISTICS.

Section 306(k) of the Public Health Service Act (42 U.S.C. 242k(Kk)) is amended-- (1) in paragraph (1), by
striking "16" and inserting "18"; (2) by amending paragraph (2) to read as follows: "(2) The members of
the Committee shall be appointed from among persons who have distinguished themselves in the fields
of health statistics, electronic interchange of health care information, privacy and security of electronic



information, population-based public health, purchasing or financing health care services, integrated
computerized health information systems, health services research, consumer interests in health
information, health data standards, epidemiology, and the provision of health services. Members of the
Committee shall be appointed for terms of 4 years."; (3) by redesignating paragraphs (3) through (5) as
paragraphs (4) through (6), respectively, and inserting after paragraph (2) the following: *(3) Of the
members of the Committee-- "(A) 1 shall be appointed, not later than 60 days after the date of the
enactment of the Health Insurance Portability and Accountability Act of 1996, by the Speaker of the
House of Representatives after consultation with the Minority Leader of the House of Representatives;
"(B) 1 shall be appointed, not later than 60 days after the date of the enactment of the Health Insurance
Portability and Accountability Act of 1996, by the President pro tempore of the Senate after consultation
with the Minority Leader of the Senate; and "(C) 16 shall be appointed by the Secretary."; (4) by
amending paragraph (5) (as so re-designated) to read as follows: "(5) The Committee-- "(A) shall assist
and advise the Secretary-- "(i) to delineate statistical problems bearing on health and health services
which are of national or international interest; "(ii) to stimulate studies of such problems by other
organizations and agencies whenever possible or to make investigations of such problems through
subcommittees; "(iii) to determine, approve, and revise the terms, definitions, classifications, and
guidelines for assessing health status and health services, their distribution and costs, for use (I) within
the Department of Health and Human Services, (Il) by all programs administered or funded by the
Secretary, including the Federal-State-local cooperative health statistics system referred to in subsection
(e), and (llI) to the extent possible as determined by the head of the agency involved, by the Department
of Veterans Affairs, the Department of Defense, and other Federal agencies concerned with health and
health services; "(iv) with respect to the design of and approval of health statistical and health
information systems concerned with the collection, processing, and tabulation of health statistics within
the Department of Health and Human Services, with respect to the Cooperative Health Statistics System
established under subsection (e), and with respect to the standardized means for the collection of
health information and statistics to be established by the Secretary under subsection (j)(1); "(v) to
review and comment on findings and proposals developed by other organizations and agencies and to
make recommendations for their adoption or implementation by local, State, national, or international
agencies; "(vi) to cooperate with national committees of other countries and with the World Health
Organization and other national agencies in the studies of problems of mutual interest; "(vii) to issue an
annual report on the state of the Nation's health, its health services, their costs and distributions, and to
make proposals for improvement of the Nation's health statistics and health information systems; and
"(viii) in complying with the requirements imposed on the Secretary under part C of title XI of the Social
Security Act; "(B) shall study the issues related to the adoption of uniform data standards for patient
medical record information and the electronic exchange of such information; "(C) shall report to the
Secretary not later than 4 years after the date of the enactment of the Health Insurance Portability and
Accountability Act of 1996 recommendations and legislative proposals for such standards and electronic
exchange; and "(D) shall be responsible generally for advising the Secretary and the Congress on the
status of the implementation of part C of title XI of the Social Security Act."; and (5) by adding at the end
the following: "(7) Not later than 1 year after the date of the enactment of the Health Insurance
Portability and Accountability Act of 1996, and annually thereafter, the Committee shall submit to the
Congress, and make public, a report regarding the implementation of part C of title XI of the Social
Security Act. Such report shall address the following subjects, to the extent that the Committee
determines appropriate: "'(A) The extent to which persons required to comply with part C of title XI of
the Social Security Act are cooperating in implementing the standards adopted under such part. "(B) The
extent to which such entities are meeting the security standards adopted under such part and the types
of penalties assessed for noncompliance with such standards. "(C) Whether the Federal and State
Governments are receiving information of sufficient quality to meet their responsibilities under such



part. "(D) Any problems that exist with respect to implementation of such part. "(E) The extent to which
timetables under such part are being met.".

SEC. 264. RECOMMENDATIONS WITH RESPECT TO PRIVACY OF CERTAIN HEALTH INFORMATION.

(@) IN GENERAL.--Not later than the date that is 12 months after the date of the enactment of this
Act, the Secretary of Health and Human Services shall submit to the Committee on Labor and
Human Resources and the Committee on Finance of the Senate and the Committee on
Commerce and the Committee on Ways and Means of the House of Representatives detailed
recommendations on standards with respect to the privacy of individually identifiable health
information. (b) SUBJECTS FOR RECOMMENDATIONS.--The recommendations under subsection
(a) shall address at least the following: (1) The rights that an individual who is a subject of
individually identifiable health information should have. (2) The procedures that should be
established for the exercise of such rights. (3) The uses and disclosures of such information that
should be authorized or required. (c) REGULATIONS.-- (1) IN GENERAL.--If legislation governing
standards with respect to the privacy of individually identifiable health information transmitted
in connection with the transactions described in section 1173(a) of the Social Security Act (as
added by section 262) is not enacted by the date that is 36 months after the date of the
enactment of this Act, the Secretary of Health and Human Services shall promulgate final
regulations containing such standards not later than the date that is 42 months after the date of
the enactment of this Act. Such regulations shall address at least the subjects described in
subsection (b). (2) PREEMPTION.--A regulation promulgated under paragraph (1) shall not
supercede a contrary provision of State law, if the provision of State law imposes requirements,
standards, or implementation specifications that are more stringent than the requirements,
standards, or implementation specifications imposed under the regulation. (d) CONSULTATION.-
-In carrying out this section, the Secretary of Health and Human Services shall consult with-- (1)
the National Committee on Vital and Health Statistics established under section 306(k) of the
Public Health Service Act (42 U.S.C. 242k(Kk)); and (2) the Attorney General.

HITECH ACT OVERVIEW
(Health Information Technology for Economic and Clinical Health Act)

If you followed the 2008 Presidential campaign, you know that the need for electronic health records
was frequently mentioned as a national priority. Not surprising then, the Stimulus Law, signed by
President Obama on February 17, 2009, includes a section on health information technology and
privacy. The law allots at least $19 billion to meet the goal of electronic health records for all
Americans by 2014. It also calls for a number of changes to the federal medical privacy rule,
commonly known as HIPAA. This federal rule is governed by the U.S. Department of Health and
Human Services (HHS). The new law requires HHS to develop revised rules for, among other things,
business associates, rights of patients to restrict disclosures, accounting of disclosures, and notice of a
security breach. Following are some highlights of the legislation:

1 Individuals must get notice of a data breach, by both web-based vendors that store medical data
and HIPAA covered entities. The HHS interim final rules were effective on September 23, 2009, and
the FTC's final rules became effective September 24, 2009.

1 Individuals have a right to pay for services and restrict disclosure of health information.



"1 Sale of protected health information is prohibited.
1 Business associates and others can be sued by federal or state authorities.

= Individuals, e.g. employees of a HIPAA covered entity, as well as companies are subject to civil
and criminal penalties.

HITECH ACT

(Health Information Technology for Economic and Clinical Health)

DIVISION A: TITLE X116 HEALTH INFORMATION TECHNOLOGY

Subtitle A8 Promotion of Health Information Technology

PART B IMPROVING HEALTH CARE QUALITY, SAFETY, AND EFFICIENCY

13101. ONCHIT ; Standards, Development and Adoption.

The Public Health Service Act (42 U.S.C. 201 et seq.) is amended by adding at the end the following:

66 TI TL &HBPAXTK INFORMATION TECHNOLOGY AND QUALITY

06SEC. 3000. DEFI NI TI ONS.

66l n this title:

6 6 CHERTIFIED EHR TECHNOLOGY. 0 The term 6écerti fi edquakfiddR t ec hnol
electronic health record that is certified pursuant to section 3001(c)(5) as meeting standards adopted under

section 3004 that are applicable to the type of record involved (as determined by the Secretary, such as an

ambulatory electronic health record for office-based physicians or an inpatient hospital electronic health

record for hospitals).

0 6 ENTERPRISE INTEGRATIONO The term Oenterprise integration
of health care providers, health plans, the government, and other interested parties, to enable the

electronic exchange and use of health information among all the components in the health care

infrastructure in accordance with applicable law, and such term includes related application protocols and

other related standards.

6 6 HBALTH CAREPROVIDERO The term 6health care providerdo i
nursing facility, nursing facility, home health entity or other long term care facility, health care clinic,

community mental health center (as defined in section 1913(b)(1)), renal dialysis facility, blood center,

ambulatory surgical center described in section 1833(i) of the Social Security Act, emergency medical

services provider, Federally qualified health center, group practice, a pharmacist, a pharmacy, a

laboratory, a physician (as defined in section 1861(r) of the Social Security Act), a practitioner (as

described in section 1842(b)(18)(C) of the Social Security Act), a provider operated by, or under contract

with, the Indian Health Service or by an Indian tribe (as defined in the Indian Self-Determination and

Education Assistance Act), tribal organization, or urban Indian organization (as defined in section 4 of the

Indian Health Care Improvement Act), a rural health clinic, a covered entity under section 340B, an

ambulatory surgical center described in section 1833(i) of the Social Security Act, a therapist (as defined

in section 1848(k)(3)(B)(iii) of the Social Security Act), and any other category of health care facility,

entity, practitioner, or clinician determined appropriate by the Secretary.

0 6 HEALTH INFORMATION.d The term O6health informationdé has
section 1171(4) of the Social Security Act.

0 6 HBALTH INFORMATION TECHNOLOGY.0 The t er m 6 he alntohl oi gnyfdo r nmeaat ni st
hardware, software, integrated technologies or related licenses, intellectual property, upgrades, or

packaged solutions sold as services that are designed for or support the use by health care entities or

patients for the electronic creation, maintenance, access, or exchange of health information



06 HBALTHPLAN.G The term dédhealth pland has the meaning
the Social Security Act.

60 6 HITPOLICY COMMITTEEO The term 6HIT Policy Cteammitteed m
established under section 3002(a).

60 6 HBFSTANDARDS COMMITTEEO The term OHI T Standards Committ
Committee established under section 3003(a).

0 6 (ND)VIDUALLY IDENTIFIABLE HEALTH INFORMATION.G The term oO6indi vi du:
identifiablehealt h i nf or mati ond has the meaning given such
Act.

60 6 (LABORATORY O The term 61l aboratoryd has the meaning

0 6 (NATIONAL COORDINATORO The term O0Nat i on teéhealad therOfficen at or 6
of the National Coordinator for Health Information Technology established under section 3001(a).

0 6 (PHARMACISTO The term Opharmaci std has the meaning ¢
the Federal Food, Drug, and Cosmetic Act.

0 6 (QUADIFIED ELECTRONICHEALTHRECORD.d The term dqualified elec
recordod means an e-feleted information en anrindicidoal tiktd o f heal t h

066(A) includes patient demogr aphi chistaryadd poldlemni cal h
lists; and

66(B) hasd the capacity

66(i) to provide clinical deci sion upport;
66(ii) to support physician order entry;

66(iii) to capture and query information relevant
66 (i v) to ex c hhanfognationevitheasdtinteguate such information from other sources.

006 (STATE6OThe term O60Stated means each of the several

Rico, the Virgin Islands, Guam, American Samoa, and the Northern Mariana Islands.

0 Subtitle A0 Promotion of Health Information Technology

66SEC. 3001. OFFICE OF THE NATI ONAL COORDI NATOR F
TECHNOLOGY.

0 6 ESYABLISHMENT.® There is established within the Department of Health and Human Services

an Office of the National Coordinator for Health Information Technology (referred to in this section as

the 60fficeb). The Office shall be headed by a Na
Secretary and shall report directly to the Secretary.

0 6 PUBRPOSE.0 The National Coordinator shall perform the duties under subsection (c) in a manner

consistent with the development of a nationwide health information technology infrastructure that allows

for the electronic use and exchange of information and thatd

606(1l) thmsureemxch patientds health information is se
law;
66(2) improves health care quality, reduces medic

delivery of patient centered medical care;
0 6 ¢edudes health care costs resulting from inefficiency, medical errors, inappropriate care, duplicative
care, and incomplete information;

66(4) provides appropriate information to help gu
06 ( 5) heinchugion of reeaningful public input in such development of such infrastructure;
66(6) improves the coordination of care and infor

and other entities through an effective infrastructure for the secure and authorized exchange of health care
information;

66(7) improves public health activities and faci/l
health threats and emergencies, including bioterror events and infectious disease outbreaks;
66(8) facilitates health and clinical research an

66(9) promotes early detection, prevention, and m



606(10) promotes a more effective marketplace, gre
consumer choice, and improved outcomes in health care services; and

66(11) improves efforts to reduce health disparit
0 6 DWTIES OF THE NATIONAL COORDINATOR.0

6 6 STIANDARDS.8 The National Coordinator shalld



06(A) review and determine whether to endorse eac
certification criterion for the electronic exchange and use of health information that is recommended by

the HIT Standards Committee under section 3003 for purposes of adoption under section 3004;

66(B) make such determinations under subparagraph
not later than 45 days after the date the recommendation is received by the Coordinator; and

66(C) review Federal health information technolog
technology programs are meeting the objectives of the strategic plan published under paragraph (3).

0 6 HEIPOLICY COORDINATION.®

0 6 (IMGENERAL.0 The National Coordinator shall coordinate health information technology policy

and programs of the Department with those of other relevant executive branch agencies with a goal of

avoiding duplication of efforts and of helping to ensure that each agency undertakes health information

technology activities primarily within the areas of its greatest expertise and technical capability and in a

manner towards a coordinated national goal.

6 6 HBNPOLICY AND STANDARDS COMMITTEES.d The National Coordinator shall be a

leading member in the establishment and operations of the HIT Policy Committee and the HIT Standards

Committee and shall serve as a liaison among those two Committees and the Federal Government.

0 6 STRATEGIC PLAN.O

6 6 (IMGENERAL.O The National Coordinator shall, in consultation with other appropriate Federal

agencies (including the National Institute of Standards and Technology), update the Federal Health IT

Strategic Plan (developed as of June 3, 2008) to include specific objectives, milestones, and metrics with

respect to the following:

66(i) The electronic exchange and use of health i
information.

66(ii) The wutil i zat iddoneaclopersomimthe &niterl Statesby 2014c heal t h r e
66(iii) The incorporation of privacy and security
individually identifiable health information.

66(iv) Ensuring s ec urateauthorizatiort aid eletteonictawdhenticatisnofr e appr op
health information and specifying technologies or methodologies for rendering health information

unusable, unreadable, or indecipherable.

66(v) Specifying a fr amewor kdatfors and polioies undeithisat i on and
subtitle among the Secretary, the National Coordinator, the HIT Policy Committee, the HIT Standards

Committee, and other health information exchanges and other relevant entities.

66(vi) Met hods t o ndingd heathinfarntfation tqghmdboyi ¢ under st a
66(vii) Strategies to enhance the use of health i
care, reducing medical errors, reducing health disparities, improving public health, increasing prevention

and coordination with community resources, and improving the continuity of care among health care

settings.

66(viii) Specific plans for ensuring that popul at
addressed in the technology design, as appropriate, which may include technology that automates

enrollment and retention for eligible individuals.

6 6 (CBLLABORATION.® The strategic plan shall be updated through collaboration of public and

private entities.

0 6 (MEASURABLE OUTCOME GOALS.d The strategic plan update shall include measurable

outcome goals.

0 6 (POBLICATION.0 The National Coordinator shall republish the strategic plan, including all

updates.

0 6 WEBSITE.d The National Coordinator shall maintain and frequently update an Internet website on

which there is posted information on the work, schedules, reports, recommendations, and other

information to ensure transparency in promotion of a nationwide health information technology

infrastructure.

0 6 CBERTIFICATION.O



0 6 (IMGENERAL.0 The National Coordinator, in consultation with the Director of the National
Institute of Standards and Technology, shall keep or recognize a program or programs for the voluntary
certification of health information technology as being in compliance with applicable certification criteria
adopted under this subtitle. Such program shall include, as appropriate, testing of the technology in
accordance with section 13201(b) of the Health Information Technology for Economic and Clinical
Health Act.

0 6 (CBRTIFICATIONCRITERIADESCRIBEDO I n t his title, the t
means, with respect to standards and implementation specifications for health information technology,
criteria to establish that the technology meets such standards and implementation specifications.

0 6 RBPORTS AND PUBLICATIONS.8

0 60 (REBORT ON ADDITIONAL FUNDING OR AUTHORITY NEEDED.S Not later than 12
months after the date of the enactment of this title, the National Coordinator shall submit to the
appropriate committees of jurisdiction of the House of Representatives and the Senate a report on any
additional funding or authority the Coordinator or the HIT Policy Committee or HIT Standards
Committee requires to evaluate and develop standards, implementation specifications, and certification
criteria, or to achieve full participation of stakeholders in the adoption of a nationwide health information
technology infrastructure that allows for the electronic use and exchange of health information.

6 6 (IMPLEMENTATION REPORT.0 The National Coordinator shall prepare a report that identifies
lessons learned from major public and private health care systems in their implementation of health
information technology, including information on whether the technologies and practices developed by
such systems may be applicable to and wusabl
ASSESSMENT OF IMPACT OF HIT ON COMMUNITIES WITH HEALTH DISPARITIES AND
UNINSURED, UNDERINSURED, AND MEDICALLY UNDERSERVED AREAS.0 The National
Coordinator shall assess and publish the impact of health information technology in communities with
health disparities and in areas with a high proportion of individuals who are uninsured, underinsured, and
medically underserved individuals (including urban and rural areas) and identify practices to increase the
adoption of such technology by health care providers in such communities, and the use of health
information technology to reduce and better manage chronic diseases.

0 6 (EUWALUATION OF BENEFITS AND COSTS OF THE ELECTRONIC USE AND
EXCHANGE OF HEALTH INFORMATION.d The National Coordinator shall evaluate and publish
evidence on the benefits and costs of the electronic use and exchange of health information and assess to
whom these benefits and costs accrue.

0 6 RESOURCE REQUIREMENTS.8 The National Coordinator shall estimate and publish resources
required annually to reach the goal of utilization of an electronic health record for each person in the
United States by 2014, includingd

erm oOc

66(i) the required | evel of Federal funding;
66(ii) expectations for regional, State, and priv
66 (i i i) onributioeshypvelunteers w actovities for the utilization of such records; and

66(iv) the resources needed to establish a health

this effort (including education programs in medical informatics and health information management).

0 6 ASS)STANCE.6 The National Coordinator may provide financial assistance to consumer advocacy
groups and not-for-profit entities that work in the public interest for purposes of defraying the cost to such
groups and entities to participate under, whether in whole or in part, the National Technology Transfer
Act of 1995 (15 U.S.C. 272 note).

0 6 GBVYERNANCE FOR NATIONWIDE HEALTH INFORMATION NETWORK.d The
National Coordinator shall establish a governance mechanism for the nationwide health information
network.

6 6 PETAIL OF FEDERAL EMPLOYEES.0

0 6 INIGENERAL.8 Upon the request of the National Coordinator, the head of any Federal agency is
authorized to detail, with or without reimbursement from the Office, any of the personnel of such agency
to the Office to assist it in carrying out its duties under this section.



0 6 ERFECT OF DETAIL.0 Any detail of personnel under paragraph (1) shalld

0606( A) not interrupt or ot her wi $teeFeaefafemptoyee;anche ci vi |
66(B) be in addition to any other staff of the De
0 6 AGOEPTANCE OF DETAILEES.8 Notwithstanding any other provision of law, the Office may
accept detailed personnel from other Federal agencies without regard to whether the agency described
under paragraph (1) is reimbursed.

0 0 CHIEF PRIVACY OFFICER OF THE OFFICE OF THE NATIONAL COORDINATOR.9
Not later than 12 months after the date of the enactment of this title, the Secretary shall appoint a Chief
Privacy Officer of the Office of the National Coordinator, whose duty it shall be to advise the National
Coordinator on privacy, security, and data stewardship of electronic health information and to coordinate
with other Federal agencies (and similar privacy officers in such agencies), with State and regional
efforts, and with foreign countries with regard to the privacy, security, and data stewardship of electronic
individually identifiable health information.

0O6SEC. 3002.COMMITTEEOLI CY

0 6 ESTABLISHMENT.® There is established a HIT Policy Committee to make policy
recommendations to the National Coordinator relating to the implementation of a nationwide health
information technology infrastructure, including implementation of the strategic plan described in section
3001(c)(3).

0 6 DWTIES.0

6 6 RECOMMENDATIONS ON HEALTH INFORMATION TECHNOLOGY
INFRASTRUCTURE.® The HIT Policy Committee shall recommend a policy framework for the
development and adoption of a nationwide health information technology infrastructure that permits the
electronic exchange and use of health information as is consistent with the strategic plan under section
3001(c)(3) and that includes the recommendations under paragraph (2). The Committee shall update such
recommendations and make new recommendations as appropriate.

0 6 SPECIFIC AREAS OF STANDARD DEVELOPMENT.o

0 6 (IMGENERAL.0 The HIT Policy Committee shall recommend the areas in which standards,
implementation specifications, and certification criteria are needed for the electronic exchange and use of
health information for purposes of adoption under section 3004 and shall recommend an order of priority
for the development, harmonization, and recognition of such standards, specifications, and certification
criteria among the areas so recommended. Such standards and implementation specifications shall include
named standards, architectures, and software schemes for the authentication and security of individually
identifiable health information and other information as needed to ensure the reproducible development of
common solutions across disparate entities.

6 6 (ARBAS REQUIRED FOR CONSIDERATION.d For purposes of subparagraph (A), the HIT
Policy Committee shall make recommendations for at least the following areas:

66(i) Technologies that protect the privacy of he
electronic health record, including for the segmentation and protection from disclosure of specific and
sensitive individually identifiable health information with the goal of minimizing the reluctance of
patients to seek care (or disclose information about a condition) because of privacy concerns, in
accordance with applicable law, and for the use and disclosure of limited data sets of such information.

66(ii) A nationwide health information technology
accurate exchange of health information.

66(iii) The wutilization of a certified electronic
66(iv) Technologies that as a part of a qualified

disclosures made by a covered entity (as defined for purposes of regulations promulgated under section

264(c) of the Health Insurance Portability and Accountability Act of 1996) for purposes of treatment,

payment, and health care operations (as such terms are defined for purposes of such regulations).

66(v) The use of certified electronic health reco
promoting the coordination of health care and improving continuity of health care among health care



providers, by reducing medical errors, by improving population health, by reducing health disparities, by

reducing chronic disease, and by advancing research and education.

66(vi) Technologies that allow individually ident
unreadable, or indecipherable to unauthorized individuals when such information is transmitted in the

nationwide health information network or physically transported outside of the secured, physical

perimeter of a health care provider, health plan, or health care clearinghouse.

66(vii) The use of electronic systems to ensure t
including, at a minimum, race, ethnicity, primary language, and gender information.
66 (viii) Technol o gofchilgrentaind @her vuineratlle pepslaions. he needs

0 6 (OTHER AREAS FOR CONSIDERATION.8 In making recommendations under subparagraph
(A), the HIT Policy Committee may consider the following additional areas:

66(i ) The appr opr i atigormatoreirdrastoutureanclidiagfar mumosesoice heal t h
66(1) the collection of quality data and public r
66(I1l') biosurveillance and public healt h;

66(1I'l')y medical and clinical research; and

66(1V) drug safety.

0 6 (i -sehvice Behiolbgies that facilitate the use and exchange of patient information and reduce wait

times.

66(iii) Telemedicine technologies, in order to re
66(iv) Technol ogies that f aringofpatien@ recaperdiimgateomh e al t h ¢
66(v) Technologies that help reduce medical error
66(vi) Technologies that facilitate the continuit
66(vii) Technologies that meet the needs of diver
66(vipbdy Methacilitate secure access by an indivi
information.

66(i x) Methods, guidelines, and safeguards to fac

member, caregiver, or guardian acting on behalf of a patient due to age-related and other disability,
cognitive impairment, or dementia.

66(x) Any other technology that the HIT Policy Co
greatest potential to improve the quality and efficiency of health care.

6 6 FARUM.8 The HIT Policy Committee shall serve as a forum for broad stakeholder input with
specific expertise in policies relating to the matters described in paragraphs (1) and (2).

0 6 CANSISTENCY WITH EVALUATION CONDUCTED UNDER MIPPA.&

6 6 (REQUIREMENT FOR CONSISTENCY.d The HIT Policy Committee shall ensure that
recommendations made under paragraph (2)(B)(vi) are consistent with the evaluation conducted under
section 1809(a) of the Social Security Act.

0 6 (SBOPE.0 Nothing in subparagraph (A) shall be construed to limit the recommendations under
paragraph (2)(B)(vi) to the elements described in section 1809(a)(3) of the Social Security Act.

0 6 (TIBAING.d The requirement under subparagraph (A) shall be applicable to the extent that
evaluations have been conducted under section 1809(a) of the Social Security Act, regardless of whether
the report described in subsection (b) of such section has been submitted.

6 6 MENIBERSHIP AND OPERATIONS.0

0 6 (INIGENERAL.8 The National Coordinator shall take a leading position in the establishment and
operations of the HIT Policy Committee.

60 6 MENMBERSHIP.8 The HIT Policy Committee shall be composed of members to be appointed as
follows:

66 ( A) 3 members shall be appointed by the Secreta
Department of Health and Human Services and 1 of whom shall be a public health official.

606(B) 1 member shall be appaénted by the majority
66(C) 1 member shall be appointed by the minority
66(D) 1 member shall be appointed by the Speaker



66(E) 1 member shalll be appointed by the minority
0 B) Such other members as shall be appointed by the President as representatives of other relevant
Federal agencies.

66(G) 13 members shal/l be appointed bydthe Comptr
66(i) 3 members s hoadonsumasdvocates for patients
606(ii) 2 members shall represent health care prov
66(iii) 1 member shal/l be from a | abor organizat:i
66(iv) 1 member shalll h a vvacy aadsqoueity;t i se i n health in
66(v) 1 member shall have expertise in improving
66(vi) 1 member shal/l be from the research commun
66(vii) 1 member shal/l r-party payers;e nt heal th plans or
06 (vi i i phallrepresemtrimborenation technology vendors;

606(i x) 1 member shal/l represent purchasers or emp
66(x) 1 member shalll have expertise in health car
6 6 PARTICIPATION.0 The members of the HIT Policy Committee appointed under paragraph (2)

shall represent a balance among various sectors of the health care system so that no single sector unduly
influences the recommendations of the Policy Committee.

0 6 TERMS.0

0 6 (IMGENERAL.0 The terms of the members of the HIT Policy Committee shall be for 3 years,
except that the Comptroller General shall designate staggered terms for the members first appointed.

6 6 (VBGANCIES.6 Any member appointed to fill a vacancy in the membership of the HIT Policy
Committeethat occurs prior to the expiration of the ter:
appointed shall be appointed only for the remainder of that term. A member may serve after the expiration
of that member 6s term unt i | ncaintseldld Poticy Gommittedskad b e e n
be filled in the manner in which the original appointment was made.

0 6 OBTSIDE INVOLVEMENT.8 The HIT Policy Committee shall ensure an opportunity for the
participation in activities of the Committee of outside advisors, including individuals with expertise in the
development of policies for the electronic exchange and use of health information, including in the areas
of health information privacy and security.

0 6 QBQRUM.6 A majority of the member of the HIT Policy Committee shall constitute a quorum for
purposes of voting, but a lesser number of members may meet and hold hearings.

6 6 FAILURE OF INITIAL APPOINTMENT.8 If, on the date that is 45 days after the date of
enactment of this title, an official authorized under paragraph (2) to appoint one or more members of the
HIT Policy Committee has not appointed the full number of members that such paragraph authorizes such
official to appoint, the Secretary is authorized to appoint such members.

0 6 COGNSIDERATION.8 The National Coordinator shall ensure that the relevant and available
recommendations and comments from the National Committee on Vital and Health Statistics are
considered in the development of policies.

0 6 ARPLICATION OF FACA.8 The Federal Advisory Committee Act (5 U.S.C. App.), other than
section 14 of such Act, shall apply to the HIT Policy Committee.

6 6 PUBLICATION.0 The Secretary shall provide for publication in the Federal Register and the
posting on the Internet website of the Office of the National Coordinator for Health Information
Technology of all policy recommendations made by the HIT Policy Committee under this section.

66 SEC. 3003. HI' T STANDARDS COMMI TTEE.

0 6 ESTABLISHMENT.0 There is established a committee to be known as the HIT Standards
Committee to recommend to the National Coordinator standards, implementation specifications, and
certification criteria for the electronic exchange and use of health information for purposes of adoption
under section 3004, consistent with the implementation of the strategic plan described in section
3001(c)(3) and beginning with the areas listed in section 3002(b)(2)(B) in accordance with policies
developed by the HIT Policy Committee.

6 B) DUTIES.0



0 6 STIANDARDS DEVELOPMENT.0

0 6 (IMGENERAL.0 The HIT Standards Committee shall recommend to the National Coordinator
standards, implementation specifications, and certification criteria described in subsection (a) that have
been developed, harmonized, or recognized by the HIT Standards Committee. The HIT Standards
Committee shall update such recommendations and make new recommendations as appropriate, including
in response to a notification sent under section 3004(a)(2)(B). Such recommendations shall be consistent
with the latest recommendations made by the HIT Policy Committee.

60 6 HBRMONIZATION.8 The HIT Standards Committee recognize harmonized or updated standards
from an entity or entities for the purpose of harmonizing or updating standards and implementation
specifications in order to achieve uniform and consistent implementation of the standards and
implementation specifications.

0 6 PICOT TESTING OF STANDARDS AND IMPLEMENTATION SPECIFICATIONS.O In
the development, harmonization, or recognition of standards and implementation specifications, the HIT
Standards Committee shall, as appropriate, provide for the testing of such standards and specifications by
the National Institute for Standards and Technology under section 13201(a) of the Health Information
Technology for Economic and Clinical Health Act.

0 6 (CDNSISTENCY.8 The standards, implementation specifications, and certification criteria
recommended under this subsection shall be consistent with the standards for information transactions
and data elements adopted pursuant to section 1173 of the Social Security Act.

0 6 FQRUM.0 The HIT Standards Committee shall serve as a forum for the participation of a broad
range of stakeholders to provide input on the development, harmonization, and recognition of standards,
implementation specifications, and certification criteria necessary for the development and adoption of a
nationwide health information technology infrastructure that allows for the electronic use and exchange of
health information.

6 6 SCGHEDULE.® Not later than 90 days after the date of the enactment of this title, the HIT Standards
Committee shall develop a schedule for the assessment of policy recommendations developed by the HIT
Policy Committee under section 3002. The HIT Standards Committee shall update such schedule
annually. The Secretary shall publish such schedule in the Federal Register.

0 6 PUBLIC INPUT.® The HIT Standards Committee shall conduct open public meetings and develop
a process to allow for public comment on the schedule described in paragraph (3) and recommendations
described in this subsection. Under such process comments shall be submitted in a timely manner after
the date of publication of a recommendation under this subsection.

6 6 COGNSIDERATION.8 The National Coordinator shall ensure that the relevant and available
recommendations and comments from the National Committee on Vital and Health Statistics are
considered in the development of standards.

6 6 MENIBERSHIP AND OPERATIONS.0

0 6 INIGENERAL.® The National Coordinator shall take a leading position in the establishment and
operations of the HIT Standards Committee.

6 6 MENMBERSHIP.6 The membership of the HIT Standards Committee shall at least reflect
providers, ancillary healthcare workers, consumers, purchasers, health plans, technology vendors,
researchers, relevant Federal agencies, and individuals with technical expertise on health care quality,
privacy and security, and on the electronic exchange and use of health information.

0(8) PARTICIPATION.8 The members of the HIT Standards Committee appointed under this
subsection shall represent a balance among various sectors of the health care system so that no single
sector unduly influences the recommendations of such Committee.

0 6 OUYTSIDE INVOLVEMENT.8 The HIT Policy Committee shall ensure an opportunity for the
participation in activities of the Committee of outside advisors, including individuals with expertise in the
development of standards for the electronic exchange and use of health information, including in the areas
of health information privacy and security.

0 6 BALANCE AMONG SECTORS.d In developing the procedures for conducting the activities of
the HIT Standards Committee, the HIT Standards Committee shall act to ensure a balance among various



sectors of the health care system so that no single sector unduly influences the actions of the HIT
Standards Committee.

0 6 ABS)STANCE.O For the purposes of carrying out this section, the Secretary may provide or ensure
that financial assistance is provided by the HIT Standards Committee to defray in whole or in part any
membership fees or dues charged by such Committee to those consumer advocacy groups and not for
profit entities that work in the public interest as a part of their mission.

0 6 ARPLICATION OF FACA.8 The Federal Advisory Committee Act (5 U.S.C. App.), other than
section 14, shall apply to the HIT Standards Committee.

0 6 PUB)LICATION.0 The Secretary shall provide for publication in the Federal Register and the
posting on the Internet website of the Office of the National Coordinator for Health Information
Technology of all recommendations made by the HIT Standards Committee under this section.
066SEC. 3004. PROCESS FOR ADOPTI ON OF ENDORSED
ADOPTION OF INITIAL SET OF STANDARDS, IMPLEMENTATION SPECIFICATIONS,
AND CERTIFICATION CRITERIA.

0 6 PROICESS FOR ADOPTION OF ENDORSED RECOMMENDATIONS.8

6 6 REVIEW OF ENDORSED STANDARDS, IMPLEMENTATION SPECIFICATIONS, AND
CERTIFICATION CRITERIA.0 Not later than 90 days after the date of receipt of standards,
implementation specifications, or certification criteria endorsed under section 3001(c), the Secretary, in
consultation with representatives of other relevant Federal agencies, shall jointly review such standards,
implementation specifications, or certification criteria and shall determine whether or not to propose
adoption of such standards, implementation specifications, or certification criteria.

0 6 DETERMINATION TO ADOPT STANDARDS, IMPLEMENTATION SPECIFICATIONS,
AND CERTIFICATION CRITERIA.0 If the Secretary determinesd

66(A) to propose adoption of any grouping of
certification criteria, the Secretary shall, by regulation under section 553 of title 5, United States Code,
determine whether or not to adopt such grouping of standards, implementation specifications, or
certification criteria; or

66(B) not to propose adoption of any gr fficagon ng
criteria, the Secretary shall notify the National Coordinator and the HIT Standards Committee in writing
of such determination and the reasons for not proposing the adoption of such recommendation.

6 6 PBBLICATION.® The Secretary shall provide for publication in the Federal Register of all
determinations made by the Secretary under paragraph (1).

6 6 ADOPTION OF STANDARDS, IMPLEMENTATION SPECIFICATIONS, AND
CERTIFICATION CRITERIA.O

6 6 (NIGENERAL.5 Not later than December 31, 2009, the Secretary shall, through the rulemaking
process consistent with subsection (2)(2)(A), adopt an initial set of standards, implementation
specifications, and certification criteria for the areas required for consideration under section
3002(b)(2)(B). The rulemaking for the initial set of standards, implementation specifications, and
certification criteria may be issued on an interim, final basis.

6 6 ARPLICATION OF CURRENT STANDARDS, IMPLEMENTATION SPECIFICATIONS,
AND CERTIFICATION CRITERIA.0 The standards, implementation specifications, and certification
criteria adopted before the date of the enactment of this title through the process existing through the
Office of the National Coordinator for Health Information Technology may be applied towards meeting
the requirement of paragraph (1).

0 6 SUBHPEQUENT STANDARDS ACTIVITY.0 The Secretary shall adopt additional standards,
implementation specifications, and certification criteria as necessary and consistent with the schedule
published under section 3003(b)(2).
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0O6SEC. 3005. APPLI CATI ON AND USE OF ADOPTED STAND
IMPLEMENTATION SPECIFICATIONS BY FEDERAL AGENCIES.

06For requirements relating to the application an
implementation specifications adopted under section 3004, see section 13111 of the Health Information
Technology for Economic and Clinical Health Act.

06SEC. 3006. VOLUNTARY APPLI CATI ON AND USE OF ADO
IMPLEMENTATION SPECIFICATIONS BY PRIVATE ENTITIES.

0 6 (NaGENERAL.S Except as provided under section 13112 of the HITECH Act, nothing in such Act
or in the amendments made by such Act shall be construedd

66(1) to require a private entity to adopt or com
adopted under section 3004; or

0 (B) to provide a Federal agency authority, other than the authority such agency may have under other
provisions of law, to require a private entity to comply with such a standard or implementation
specification.

0 6 RBLE OF CONSTRUCTION.d Nothing in this subtitle shall be construed to require that a private
entity that enters into a contract with the Federal Government apply or use the standards and
implementation specifications adopted under section 3004 with respect to activities not related to the
contract.

66SEC. 3007. FEDERAL HEALTH | NFORMATI ON TECHNOLOG
0 6 (NaGENERAL.0 The National Coordinator shall support the development and routine updating of
qualified electronic health record technology (as defined in section 3000) consistent with subsections (b)
and (c) and make available such qualified electronic health record technology unless the Secretary
determines through an assessment that the needs and demands of providers are being substantially and
adequately met through the marketplace.

6 6 CBRTIFICATION.8 In making such electronic health record technology publicly available, the
National Coordinator shall ensure that the qualified electronic health record technology described in
subsection (a) is certified under the program developed under section 3001(c)(3) to be in compliance with
applicable standards adopted under section 3003(a).

0 6 AUTHORIZATION TO CHARGE A NOMINAL FEE.d The National Coordinator may impose
a nominal fee for the adoption by a health care provider of the health information technology system
developed or approved under subsection (a) and (b). Such fee shall take into account the financial
circumstances of smaller providers, low income providers, and providers located in rural or other
medically underserved areas.

6 6 RULE OF CONSTRUCTION.d Nothing in this section shall be construed to require that a private
or government entity adopt or use the technology provided under this section.

66 SEC. 3008. TRANSI Tl ONS.

6 6 OMQHIT.0 To the extent consistent with section 3001, all functions, personnel, assets, liabilities,
and administrative actions applicable to the National Coordinator for Health Information Technology
appointed under Executive Order No. 13335 or the Office of such National Coordinator on the date before
the date of the enactment of this title shall be transferred to the National Coordinator appointed under
section 3001(a) and the Office of such National Coordinator as of the date of the enactment of this title.

6 6 NATIONAL EHEALTH COLLABORATIVE.d Nothing in sections 3002 or 3003 or this
subsection shall be construed as prohibiting the AHIC Successor, Inc. doing business as the National
eHealth Collaborative from modifying its charter, duties, membership, and any other structure or function
required to be consistent with section 3002 and 3003 so as to allow the Secretary to recognize such AHIC
Successor, Inc. as the HIT Policy Committee or the HIT Standards Committee.

0 6 CONSISTENCY OF RECOMMENDATIONS.& In carrying out section 3003(b)(1)(A), until
recommendations are made by the HIT Policy Committee, recommendations of the HIT Standards
Committee shall be consistent with the most recent recommendations made by such AHIC Successor, Inc.
66 SEC. 3009. MI SCELLANEOUS PROVI SI ONS.

0 6 RBLATION TO HIPAA PRIVACY AND SECURITY LAW.8



0 0 (NLGENERAL.3 With respect to the relation of this title to HIPAA privacy and security law:

66(A) This title may not be construed as having a

HIPAA privacy and security law.

66(B) The purposes of this title include ensuring

implementation specifications adopted under section 3004 take into account the requirements of HIPAA
privacy and security law.

0 6 ORFINITIONO For purposes of this section, thé
66(A) the provisions of part C of title XI
Portability and Accountability Act of 1996, and subtitle D of title IV of the Health Information
Technology for Economic and Clinical Health Act; and

66(B) regulations under such provisions.

0 6 FLEXIBILITY.d Inadministering the provisions of this title, the Secretary shall have flexibility in
applying the definition of health care provider under section 3000(3), including the authority to omit
certain entities listed in such definition when applying such definition under this title, where
appropriate. 66.

13102. Technical Amendment.

Section 1171(5) of the Social Secur i t y Act (42 U.S. C. 1320d) i s
inserting 066C, or D6 6.

PART 20 Application and use of adopted health information technology standards; Reports

Sec. 13111. Coordination of Federal Activities with Adopted Standards and Implementation
Specifications.

() Spending on Health Information Technology Systems.d As each agency (as defined by the
Director of the Office of Management and Budget, in consultation with the Secretary of Health and
Human Services) implements, acquires, or upgrades health information technology systems used for the
direct exchange of individually identifiable health information between agencies and with non-Federal
entities, it shall utilize, where available, health information technology systems and products that meet
standards and implementation specifications adopted under section 3004 of the Public Health Service Act,
as added by section 13101.

(b) Federal Information Collection Activities.0 With respect to a standard or implementation
specification adopted under section 3004 of the Public Health Service Act, as added by section 13101, the
President shall take measures to ensure that Federal activities involving the broad collection and
submission of health information are consistent with such standard or implementation specification,
respectively, within three years after the date of such adoption.

(c) Application of Definitions.d The definitions contained in section 3000 of the Public Health Service
Act, as added by section 13101, shall apply for purposes of this part.

Sec. 13112. Application to Private Entities.

Each agency (as defined in such Executive Order issued on August 22, 2006, relating to promoting
quality and efficient health care in Federal government administered or sponsored health care programs)
shall require in contracts or agreements with health care providers, health plans, or health insurance
issuers that as each provider, plan, or issuer implements, acquires, or upgrades health information
technology systems, it shall utilize, where available, health information technology systems and products
that meet standards and implementation specifications adopted under section 3004 of the Public Health
Service Act, as added by section 13101.

Sec. 13113. Study and reports

(@) Report on Adoption of Nationwide System.d Not later than 2 years after the date of the enactment
of this Act and annually thereafter, the Secretary of Health and Human Services shall submit to the
appropriate committees of jurisdiction of the House of Representatives and the Senate a report thatd

(1) describes the specific actions that have been taken by the Federal Government and private entities to
facilitate the adoption of a nationwide system for the electronic use and exchange of health information;
(2) describes barriers to the adoption of such a nationwide system; and

(3) contains recommendations to achieve full implementation of such a nationwide system.
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(b) Reimbursement Incentive Study and Report.o

(1) Study.0 The Secretary of Health and Human Services shall carry out, or contract with a private entity
to carry out, a study that examines methods to create efficient reimbursement incentives for improving
health care quality in Federally qualified health centers, rural health clinics, and free clinics.

(2) Report.d Not later than 2 years after the date of the enactment of this Act, the Secretary of Health
and Human Services shall submit to the appropriate committees of jurisdiction of the House of
Representatives and the Senate a report on the study carried out under paragraph (1).

(c) Aging Services Technology Study and Report.d

(1) In General.d The Secretary of Health and Human Services shall carry out, or contract with a private
entity to carry out, a study of matters relating to the potential use of new aging services technology to
assist seniors, individuals with disabilities, and their caregivers throughout the aging process.

(2) Matters to be Studied.d The study under paragraph (1) shall included

(A) an evaluation ofd

(i) methods for identifying current, emerging, and future health technology that can be used to meet the
needs of seniors and individuals with disabilities and their caregivers across all aging services settings, as
specified by the Secretary;

(ii) methods for fostering scientific innovation with respect to aging services technology within the
business and academic communities; and

(iii) developments in aging services technology in other countries that may be applied in the United
States; and

(B) identification ofd

(i) barriers to innovation in aging services technology and devising strategies for removing such barriers;
and

(i) barriers to the adoption of aging services technology by health care providers and consumers and
devising strategies to removing such barriers.

(3) Report.d Not later than 24 months after the date of the enactment of this Act, the Secretary shall
submit to the appropriate committees of jurisdiction of the House of Representatives and of the Senate a
report on the study carried out under paragraph (1).

(4) Definitions.d For purposes of this subsection:

(A) Aging Services Technologyd The term 66aging services technol og
meets the health care needs of seniors, individuals with disabilities, and the caregivers of such seniors and
individuals.

(B)Senioro The term 606seniordd has such meaning as spec
Subtitle Bd Testing of Health Information Technology

Sec. 13201. National Institute for Standards and Technology Testing.

(a) Pilot Testing Of Standards And Implementation Specifications.d In coordination with the HIT
Standards Committee established under section 3003 of the Public Health Service Act, as added by
section 13101, with respect to the development of standards and implementation specifications under such
section, the Director of the National Institute for Standards and Technology shall test such standards and
implementation specifications, as appropriate, in order to assure the efficient implementation and use of
such standards and implementation specifications.

(b) Voluntary Testing Program.d In coordination with the HIT Standards Committee established under
section 3003 of the Public Health Service Act, as added by section 13101, with respect to the
development of standards and implementation specifications under such section, the Director of the
National Institute of Standards and Technology shall support the establishment of a conformance testing
infrastructure, including the development of technical test beds. The development of this conformance
testing infrastructure may include a program to accredit independent, non-Federal laboratories to perform
testing.

Sec. 13201. National Institute for Standards and Technology Testing.

(a) Pilot Testing Of Standards And Implementation Specifications.d In coordination with the HIT
Standards Committee established under section 3003 of the Public Health Service Act, as added by



section 13101, with respect to the development of standards and implementation specifications under such
section, the Director of the National Institute for Standards and Technology shall test such standards and
implementation specifications, as appropriate, in order to assure the efficient implementation and use of
such standards and implementation specifications.

(b) Voluntary Testing Program.d In coordination with the HIT Standards Committee established under
section 3003 of the Public Health Service Act, as added by section 13101, with respect to the
development of standards and implementation specifications under such section, the Director of the
National Institute of Standards and Technology shall support the establishment of a conformance testing
infrastructure, including the development of technical test beds. The development of this conformance
testing infrastructure may include a program to accredit independent, non-Federal laboratories to perform
testing.

Sec. 13201. National Institute for Standards and Technology Testing.

(a) Pilot Testing Of Standards And Implementation Specifications.d In coordination with the HIT
Standards Committee established under section 3003 of the Public Health Service Act, as added by
section 13101, with respect to the development of standards and implementation specifications under such
section, the Director of the National Institute for Standards and Technology shall test such standards and
implementation specifications, as appropriate, in order to assure the efficient implementation and use of
such standards and implementation specifications.

(b) Voluntary Testing Program.d In coordination with the HIT Standards Committee established under
section 3003 of the Public Health Service Act, as added by section 13101, with respect to the
development of standards and implementation specifications under such section, the Director of the
National Institute of Standards and Technology shall support the establishment of a conformance testing
infrastructure, including the development of technical test beds. The development of this conformance
testing infrastructure may include a program to accredit independent, non-Federal laboratories to perform
testing.

Sec. 13202. Research and Development Programs.

(a) Health Care Information Enterprise Integration Research Centers.d

(1) In General.d The Director of the National Institute of Standards and Technology, in consultation
with the Director of the National Science Foundation and other appropriate Federal agencies, shall
establish a program of assistance to institutions of higher education (or consortia thereof which may
include nonprofit entities and Federal Government laboratories) to establish multidisciplinary Centers for
Health Care Information Enterprise Integration.

(2) Review; Competition.d Grants shall be awarded under this subsection on a merit-reviewed,
competitive basis.

(3) Purpose.d The purposes of the Centers described in paragraph (1) shall bed

(A) to generate innovative approaches to health care information enterprise integration by conducting
cutting edge, multidisciplinary research on the systems challenges to health care delivery; and

(B) the development and use of health information technologies and other complementary fields.

(4) Research Areas.d Research areas may included

(A) interfaces between human information and communications technology systems;

(B) voice-recognition systems;

(C) software that improves interoperability and connectivity among health information systems;

(D) software dependability in systems critical to health care delivery;

(E) measurement of the impact of information technologies on the quality and productivity of health care;
(F) health information enterprise management;

(G) health information technology security and integrity; and

(H) relevant health information technology to reduce medical errors.

(5) Applications.d An institution of higher education (or a consortium thereof) seeking funding under
this subsection shall submit an application to the Director of the National Institute of Standards and
Technology at such time, in such manner, and containing such information as the Director may require.
The application shall include, at a minimum, a description ofd



(A) the research projects that will be undertaken by the Center established pursuant to assistance under
paragraph (1) and the respective contributions of the participating entities;

(B) how the Center will promote active collaboration among scientists and engineers from different
disciplines, such as information technology, biologic sciences, management, social sciences, and other
appropriate disciplines;

(C) technology transfer activities to demonstrate and diffuse the research results, technologies, and
knowledge; and

(D) how the Center will contribute to the education and training of researchers and other professionals in
fields relevant to health information enterprise integration.

(b) National Information Technology Research and Development Program.d The National High-
Performance Computing Program established by section 101 of the High-Performance Computing Act of
1991 (15 U.S.C. 5511) shall include Federal research and development programs related to health
information technology.

Sec. 13202. Research and Development Programs.

() Health Care Information Enterprise Integration Research Centers.d

(1) In General.d The Director of the National Institute of Standards and Technology, in consultation
with the Director of the National Science Foundation and other appropriate Federal agencies, shall
establish a program of assistance to institutions of higher education (or consortia thereof which may
include nonprofit entities and Federal Government laboratories) to establish multidisciplinary Centers for
Health Care Information Enterprise Integration.

(2) Review; Competition.d Grants shall be awarded under this subsection on a merit-reviewed,
competitive basis.

(3) Purpose.d The purposes of the Centers described in paragraph (1) shall bed

(A) to generate innovative approaches to health care information enterprise integration by conducting
cutting edge, multidisciplinary research on the systems challenges to health care delivery; and

(B) the development and use of health information technologies and other complementary fields.

(4) Research Areas.d Research areas may included

(A) interfaces between human information and communications technology systems;

(B) voice-recognition systems;

(C) software that improves interoperability and connectivity among health information systems;

(D) software dependability in systems critical to health care delivery;

(E) measurement of the impact of information technologies on the quality and productivity of health care;
(F) health information enterprise management;

(G) health information technology security and integrity; and

(H) relevant health information technology to reduce medical errors.

(5) Applications.d An institution of higher education (or a consortium thereof) seeking funding under
this subsection shall submit an application to the Director of the National Institute of Standards and
Technology at such time, in such manner, and containing such information as the Director may require.
The application shall include, at a minimum, a description ofd

(A) the research projects that will be undertaken by the Center established pursuant to assistance under
paragraph (1) and the respective contributions of the participating entities;

(B) how the Center will promote active collaboration among scientists and engineers from different
disciplines, such as information technology, biologic sciences, management, social sciences, and other
appropriate disciplines;

(C) technology transfer activities to demonstrate and diffuse the research results, technologies, and
knowledge; and

(D) how the Center will contribute to the education and training of researchers and other professionals in
fields relevant to health information enterprise integration.

(b) National Information Technology Research and Development Program.d The National High-
Performance Computing Program established by section 101 of the High-Performance Computing Act of



1991 (15 U.S.C. 5511) shall include Federal research and development programs related to health

information technology.

Subtitle Co Grants and Loans Funding

Sec. 13301. Grant, Loan, and Demonstration Programs.

Title XXX of the Public Health Service Act, as added by section 13101, is amended by adding at the end

Technology
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Infrastructure.

0 6 (n&gneral.d The Secretary shall, using amounts appropriated under section 3018, invest in the

infrastructure necessary to allow for and promote the electronic exchange and use of health information

for each individual in the United States consistent with the goals outlined in the strategic plan developed

by the National Coordinator (and as available) under section 3001. The Secretary shall invest funds

through the different agencies with expertise in such goals, such as the Office of the National Coordinator

for Health Information Technology, the Health Resources and Services Administration, the Agency for

Healthcare Research and Quality, the Centers of Medicare & Medicaid Services, the Centers for Disease

Control and Prevention, and the Indian Health Service to support the following:

6 6 ( Bhh infermation technology architecture that will support the nationwide electronic exchange and

use of health information in a secure, private, and accurate manner, including connecting health

information exchanges, and which may include updating and implementing the infrastructure necessary

within different agencies of the Department of Health and Human Services to support the electronic use

and exchange of health information. :

66(2) Development and adopt i onecodsforaafegoriesopheathat e cer
care providers not eligible for support under title XVI11 or XIX of the Social Security Act for the adoption

of such records. :

66(3) Training on and dissemination ofatonnf or mati o
technology, including electronic health records,
practices learned from the Health Information Technology Research Center developed under section

3012(b), including community health centers receiving assistance under section 330, covered entities

under section 340B,and providers participating in one or more of the programs under titles XV1II, XIX,

and XXI of the Social Security Act (relating to M
Insurance Program). :

66(4) Infrastructure and tools for the promotion
agencies in the promotion of telemedicine. :

66(5) Promotion of the interoperability of clinic
66(6) Promotion of technologies and best practice

holders of individually identifiable health information. :

66(7) I mprovement and expansion of icthdalh use of hea
departments. :

0 6 Cdmondination.d The Secretary shall ensure funds under this section are used in a coordinated

manner with other health information promotion activities. :

6 6 Additional Use of Funds.d In addition to using funds as provided in subsection (a), the Secretary

may use amounts appropriated under section 3018 to carry out health information technology activities

that are provided for under laws in effect on the date of the enactment of this title. :



0 6 Gtdnylards for Acquisition of Health Information Technology.d To the greatest extent

practicable, the Secretary shall ensure that where funds are expended under this section for the acquisition

of health information technology, such funds shall be used to acquire health information technology that

meets applicable standards adopted under section 3004. Where it is not practicable to expend funds on

health information technology that meets such applicable standards, the Secretary shall ensure that such

health information technology meets applicable standards otherwise adopted by the Secretary. :
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6 6 Haal}h Information Technology Extension Program.d To assist health care providers to adopt,

implement, and effectively use certified EHR technology that allows for the electronic exchange and use

of health information, the Secretary, acting through the Office of the National Coordinator, shall establish

a health information technology extension program to provide health information technology assistance

services to be carried out through the Department of Health and Human Services. The National

Coordinator shall consult with other Federal agencies with demonstrated experience and expertise in

information technology services, such as the National Institute of Standards and Technology, in

developing and implementing this program. :

0 6 Hdalth Information Technology Research Center.d :

0 6 (nXGpneral.d The Secretary shall create a Health Information Technology Research Center (in this
section referred to as the 6Centeré) to provide t
to support and accelerate efforts to adopt, implement, and effectively utilize health information

technology that allows for the electronic exchange and use of information in compliance with standards,

implementation specifications, and certification criteria adopted under section 3004. :

6 6 (nPur.d The Center shall incorporate input fromo :

606 ( A) ot her F eddmonstattd expegeaca and expertiseviniinfolmation technology

services such as the National Institute of Standards and Technology; :

66(B) users of health information technology, suc
others involved in the care and care coordination of patients, from the health care and health information

technology industry; and:

66(C) others as appropriate.

0 6 Pudposes.0 The purposes of the Center are tod :

066 ( A) provide a f or um ahdexperiende;e exchange of knowl ed

66(B) accelerate the transfer of | essons | earned
including those currently receiving Federal financial support; :
66(C) assemble, analyze, and cewelaketdtye addptios,s emi nat e e

implementation, and effective use of health information technology that allows for the electronic

exchange and use of information including through the regional centers described in subsection (c); :

66 ( D) pr ovi staace foreheebtablishoentland evalustion of regional and local health

information networks to facilitate the electronic exchange of information across health care settings and

improve the quality of health care; :

66(E) provide t thedbvelopnes dnd dsssnsnationtobsalutions tofbarriers to the

exchange of electronic health information; and:

66(F) Il earn about effective strategies to adopt a
underserved communities. :

0 6 Healjh Information Technology Regional Extension Centers.d :

0 6 (nXGpneral.0 The Secretary shall provide assistance for the creation and support of regional centers

(in this subsection referred to as dssemimtehesh a | cent
practices and other information learned from the Center to support and accelerate efforts to adopt,

implement, and effectively utilize health information technology that allows for the electronic exchange

and use of information in compliance with standards, implementation specifications, and certification

criteria adopted under section 3004. Activities conducted under this subsection shall be consistent with

the strategic plan developed by the National Coordinator, (and, as available) under section 3001. :



0 6 @fZiljation.0 Regional centers shall be affiliated with any United States-based nonprofit institution
or organization, or group thereof, that applies and is awarded financial assistance under this section.
Individual awards shall be decided on the basis of merit. :

0 6 OBjective.0 The objective of the regional centers is to enhance and promote the adoption of health
information technology througho :

06( A) assistance with the i mpl ementemicdobhealth ef f ect i
information technology, including electronic health records, to healthcare providers nationwide; :
66(B) broad participation of individuals from ind

606(C) active di s xxamieseaachdn theimplenentabion,sffectiye use upgdradirg,
and ongoing maintenance of health information technology, including electronic health records, to health
care providers in order to improve the quality of healthcare and protect the privacy and security of health
information; :

66(D) partic
06(E) wutiliz
than the Department; and:
66(F) integration of health information technol og
ongoing training of health professionals and others in the healthcare industry that would be instrumental

to improving the quality of healthcare through the smooth and accurate electronic use and exchange of

health information. :

0 6 Repipnal Assistance.d Each regional center shall aim to provide assistance and education to all

providers in a region, but shall prioritize any direct assistancefirst t o t he f ol | owi-ng: 0
for-profit hospitals or critical access hospitals. :

66(B) Federally qualified health centers (as de
66(C) Entities that reasthatsetveousiraured whderinsured, and nadicallg n d t
underserved individuals (regardless of whether such area is urban or rural). :

66(D) Individual or small group practices (or <con
care. :

6 6 FibBahcial Support.d The Secretary may provide financial support to any regional center created

under this subsection for a period not to exceed four years. The Secretary may not provide more than 50

percent of the capital and annual operating and maintenance funds required to create and maintain such a

center, except in an instance of national economic conditions which would render this cost-share

requirement detrimental to the program and upon notification to Congress as to the justification to waive

the cost-share requirement. :

6 6 (Ndige of Program Description and Availability of Funds.d The Secretary shall publish in the

Federal Register, not later than 90 days after the date of the enactment of this title, a draft description of

the program for establishing regional centers under this subsection. Such description shall include the

following: :

66(A) A detailed e
66(B) Procedures t
66(C) Criteria for
66( D) Maxi mum support | evels xpected to
6 6 @pbhication Review.d The Secretary shall subject each application under this subsection to meri
review. In making a decision whether to approve such application and provide financial support, the
Secretary shall consider at a minimum the merits of the application, including those portions of the
application regardingd :

66 ( A) the abil i tvigeassidtancé under thia quipsettion@ral utitizationof hgalth o
information technology appropriate to the needs of particular categories of health care providers; :
66(B) the types of service to be provided to heal
006 ( C) g edivesityeanm bxient af dervice area; and:

66( D) the percent ag e-kinlfomniitmemtdromother sauncet.: a mount of i n

on, to the extent pract

ti icabl e, i
on, when appropriate, of the

exper

o

can

a
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0 O Bi8nphial Evaluation.0 Each regional center which receives financial assistance under this

subsection shall be evaluated biennially by an evaluation panel appointed by the Secretary. Each

evaluation panel shall be composed of private experts, none of whom shall be connected with the center

involved, and of Federal officials. Each evaluation panel shall measure the involvedc ent er 6 s per f or i
against the objective specified in paragraph (3). The Secretary shall not continue to provide funding to a

regional center unless its evaluation is overall positive. :

0 6 Cdnlinuing Support.d After the second year of assistance under this subsection, a regional center

may receive additional support under this subsection if it has received positive evaluations and a finding

by the Secretary that continuation of Federal funding to the center was in the best interest of provision of

health information technology extension services. :
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0 O (n&gneral.0 The Secretary, acting through the National Coordinator, shall establish a program in

accordance with this section to facilitate and expand the electronic movement and use of health

information among organizations according to nationally recognized standards. :

0 6 Planhing Grants.0 The Secretary may award a grant to a State or qualified State-designated entity

(as described in subsection (f)) that submits an application to the Secretary at such time, in such manner,

and containing such information as the Secretary may specify, for the purpose of planning activities

described in subsection (d). :

0 6 (mplpmentation Grants.0 The Secretary may award a grant to a State or qualified State designated

entity thato :

66(1) has submit t amoved, apladdestribed in sBsectionde) (eegarglesstofa s

whether such plan was prepared using amounts awarded under subsection (b); and:

66(2) submits an application at such time, in suc
Secretary may specify. :

6 6 Us of Funds.d Amounts received under a grant under subsection (c) shall be used to conduct

activities to facilitate and expand the electronic movement and use of health information among

organizations according to nationally recognized standards through activities that included :

66(1) enhancing broad and varied participation in
exchange of health information; :

66(2) identifying State or | odfatitopmomobealth ces avail a
information technology; :

66(3) complementing other Federal grants, program
information technology; :

66(4) providing technical assi st atomstbafriersrtotie he deve

exchange of electronic health information; :

66(5) promoting effective strategies to adopt and
underserved communities; :

66(6) assisting pati enehaologyn uti li zing health i
66(7) encouraging clinicians to work with Heal
described in section 3012, to the extent they are available and valuable; :

66(8) supporting publ i c «daashktodectrenig lealticinfeemation;;aut hor i z
66(9) promoting the use of electronic health reco
measures reporting; and:

606(10) such other activities as the Secretary may
0 6 Plan) :

6 ) dn General.0 A plan described in this subsection is a plan that describes the activities to be carried

out by a State or by the qualified State-designated entity within such State to facilitate and expand the

electronic movement and use of health information among organizations according to nationally

recognized standards and implementation specifications. :

0 6 Reyyired Elements.d A plan described in paragraph (1) shalld :

06(A) be pursued in the public interest:;

nf o
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6006 ( B) be c o ststégis pilae developed bytthe NatiohakCoordinator, (and, as available)

under section 3001; :

606(C) include a descri pt i o ndesigrfatedentitewilearymtthe he St at e
activities described in subsection (b); and:

6 O ( dbtypin sach elements as the Secretary may require. :

0 6 Qualjfied State-Designated Entity.d For purposes of this section, to be a qualified State-designated

entity, with respect to a State, an entity shalld :

66(1) be desi gnat &deceiieyaward sureer thigsectioe: as el i gi bl e

06 ( 2) -farprofigentity with broad stakeholder representation on its governing board; :

606(3) demonstrate that one of its principal goal s
quality and efficiency through the authorized and secure electronic exchange and use of health

information; :

66(4) adopt nondiscrimination and conflict of int
fair, and nondiscriminatory participation by stakeholders; and:

66(5) conform to such other requirements as the S
6 6 Rayyired Consultation.d In carrying out activities described in subsections (b) and (c), a State or

gualified State designated entity shall consult with and consider the recommendations ofd :

66(1) health care provider s tdlowincomaaddiundeyservedr ovi der s
populations); :

66(2) health plans;

66(3) patient or consumer organizations that repr
66(4) health information technology vendor s; '
66(5) health care purchasers and empl oyer s;

6 0) public health agencies;

66 (7) health professions schools, universities an
66(8) clinical researcher s;

66(9) other users of health information technol og
others involved in the care and care coordination of patients; and:

66(10) such other entities, as may be determined

06 6 Cdntinuous Improvement.d The Secretary shall annually evaluate the activities conducted under
this section and shall, in awarding grants under this section, implement the lessons learned from such
evaluation in a manner so that awards made subsequent to each such evaluation are made in a manner
that, in the determination of the Secretary, will lead towards the greatest improvement in quality of care,
decrease in costs, and the most effective authorized and secure electronic exchange of health information.

0 6 Regujred Match.0 :

0 6 (nXGneral.d For a fiscal year (beginning with fiscal year 2011), the Secretary may not make a

grant under this section to a State unless the State agrees to make available on-Federal contributions

(which may include in-kind contributions) toward the costs of a grant awarded under subsection (c) in an

amount equal tod :

06 ( A) f or fnotéessthah $1 yoeeach $10D10FAddral funds provided under the grant; :

66(B) for fiscal year 2012, not Il ess than $1 for
66(C) for fiscal year 2013 am%foreamhcshof ederbl Birlquent f i
provided under the grant. :

0 6 AwHority to Require State Match for Fiscal Years Before Fiscal Year 2011.8 For any fiscal

year during the grant program under this section before fiscal year 2011, the Secretary may determine the

extent to which there shall be required a non-Federal contribution from a State receiving a grant under

this section. :



O 0 3 %# 8Comupatiive 8rants to States and Indian Tribes for the Development of Loan

Programs to Facilitate the Widespread Adoption of Certified EHR Technology.

0 6 (n&gneral.0 The National Coordinator may award competitive grants to eligible entities for the

establishment of programs for loans to health care providers to conduct the activities described in

subsection (e). :

0 6 Elimiple Entity Definedd For pur poses of this subsection, the
or Indian tribe (as defined in the Indian Self-Determination and Education Assistance Act) thatd :

66(1) submits to the National Coordinator an appl

information as the National Coordinator may require; :

606 (2) s ub mi {ordinator astrategic plam in acaondaace with subsection (d) and provides

to the National Coordinator assurances that the entity will update such plan annually in accordance with

such subsection; :

606(3) provides assur antmatahs entityawill estabdish &Naah Fumdinal Coor di n
accordance with subsection (c); :

66(4) provides assurances to the National Coordin
Fund to a health care provider unless the provider agrees tod :

0 (8) submit reports on quality measures adopted by the Federal Government (by not later than 90 days

after the date on which such measures are adopted), tod :

66(i) the Administrator of the Centers fIhthe Medi ca
case of an entity participating in the Medicare program under title XV 111 of the Social Security Act or the

Medicaid program under title XIX of such Act; or:

66(ii) the Secretary in the case of other entitie
66(B) demonstrate to the satisfaction of the Secr
any certified EHR technology purchased, improved, or otherwise financially supported under a loan under

this section is used to exchange health information in a manner that, in accordance with law and standards

(as adopted under section 3004) applicable to the exchange of information, improves the quality of health

care, such as promoting care coordination; and:

66(C) comply wi t htsasthe entity oothe Beeratary may mpquire;r: e me

66(D) include a plan on how health care providers
EHR technology over time; :
66(E) include a plan on how t mmatdtailmaadasdpdorhthe cedified pr o v i

EHR technology that would be purchased with such loan, including the type of resources expected to be

involved and any such other information as the State or Indian Tribe, respectively, may require; and:

6006 (5) prayideenatchingtfunds in accordance with subsection (h). :

6 6 Establishment of Fund.d For purposes of subsection (b)(3), an eligible entity shall establish a
certified EHR technology |l oan fund (r elywiththeed t o i
other requirements contained in this section. A grant to an eligible entity under this section shall be

deposited in the Loan Fund established by the eligible entity. No funds authorized by other provisions of

this title to be used for other purposes specified in this title shall be deposited in any Loan Fund. :

6 6 Stoadegic Plan.d :

6 6 (nXGgneral.d For purposes of subsection (b)(2), a strategic plan of an eligible entity under this

subsection shall identify the intended uses of amounts available to the Loan Fund of such entity. :

0 6 Cdhtents.d A strategic plan under paragraph (1), with respect to a Loan Fund of an eligible entity,

shall include for a year the following: :

66(A) A Iist of the p
66(B) A description o
Fund during the year. :

66(C) A description of the financial statwus of th
606 ( D) Tenmeanddohgeaermtgoals of the Loan Fund. :

0 6 Use 9f Funds.0 Amounts deposited in a Loan Fund, including loan repayments and interest earned

on such amounts, shall be used only for awarding loans or loan guarantees, making reimbursements

0] enddurngstcloyeahe assi st ed o]
h
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described in subsection (g)(4)(A), or as a source of reserve and security for leveraged loans, the proceeds

of which are deposited in the Loan Fund established under subsection (c). Loans under this section may

be used by a health care provider tod :

66(1) facilitate the purchase of certified EHR te
66(2) enhance the wutilization of certified EHR te
upgrading health information technology so that it meets criteria necessary to be a certified EHR

technology); :

66(3) train personnel in the use of such technol o
66(4) improve the secure electronic exchange of h
0 6 Tybe} of Assistance.d0 Except as otherwise limited by applicable State law, amounts deposited into

a Loan Fund under this section may only be used for the following: :

66(1) To award |l oans that comply with the foll owi
06( A) The interest r edthemafkebintereg@eh | oan shall not e
66(B) The principal and interest payments on each
the loan was awarded, and each loan shall be fully amortized not later than 10 years after the date of the

loan. :

@(C) The Loan Fund shall be credited with all/l pay
from the Loan Fund.

66(2) To guarantee, or purchase insurance for, a

project eligible for assistance under this subsection) if the guarantee or purchase would improve credit

market access or reduce the interest rate applicable to the obligation involved. :

66(3) As a source of revenue or secur orgegeralf or t he
obligation bonds issued by the eligible entity if the proceeds of the sale of the bonds will be deposited into

the Loan Fund. :

66(4) To earn interest on the amounts deposited i
66(5) To make rei mbsaim@@EgANt s described in sub

6 6 Administration of Loan Funds.d :

6 6 Cdmpined Financial Administration.d An eligible entity may (as a convenience and to avoid

unnecessary administrative costs) combine, in accordance with applicable State law, the financial

administration of a Loan Fund established under this subsection with the financial administration of any

other revolving fund established by the entity if otherwise not prohibited by the law under which the Loan

Fund was established. :

0 6 Ca&t)of Administering Fund.d Each eligible entity may annually use not to exceed 4 percent of the

funds provided to the entity under a grant under this section to pay the reasonable costs of the

administration of the programs under this section, including the recovery of reasonable costs expended to

establish a Loan Fund which are incurred after the date of the enactment of this title. :

0 6 Gaidance and Regulations.d The National Coordinator shall publish guidance and promulgate

regulations as may be necessary to carry out the provisions of this section, includingd :

66 ( A) provisions to ensure that each el iudebl e ent
this section as efficiently as possible in accordance with this title and applicable State laws; and:

66(B) guidance to prevent waste, fraud, and abuse
6 6 Prdvate Sector Contributions.d :

0 6 (I”General.d A Loan Fund established under this section may accept contributions from private

sector entities, except that such entities may not specify the recipient or recipients of any loan issued

under this subsection. An eligible entity may agree to reimburse a private sector entity for any

contribution made under this subparagraph, except that the amount of such reimbursement may not be

greater than the principal amount of the contribution made. :

0 6 (Amajlability of Information.d An eligible entity shall make publicly available the identity of, and

amount contributed by, any private sector entity under subparagraph (A) and may issue letters of

commendation or make other awards (that have no financial value) to any such entity. :

6 6 Mhtdhing Requirements.d :



0 0 (nXGgneral.d The National Coordinator may not make a grant under subsection (a) to an eligible

entity unless the entity agrees to make available (directly or through donations from public or private

entities) non-Federal contributions in cash to the costs of carrying out the activities for which the grant is

awarded in an amount equal to not less than $1 for each $5 of Federal funds provided under the grant. :

0 6 D&eymination of Amount of Non-Federal Contribution.d In determining the amount of non-

Federal contributions that an eligible entity has provided pursuant to subparagraph (A), the National

Coordinator may not include any amounts provided to the entity by the Federal Government. :

0 O Effec}ive Date.d The Secretary may not make an award under this section prior to January 1, 2010. :
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Education.

0 O (n&gneral.0 The Secretary may award grants under this section to carry out demonstration projects

to develop academic curricula integrating certified EHR technology in the clinical education of health

professionals. Such awards shall be made on a competitive basis and pursuant to peer review. :

0 O Elipility.0 To be eligible to receive a grant under subsection (a), an entity shalld :

6 O 6ulimit to the Secretary an application at such time, in such manner, and containing such information

as the Secretary may require; :

66(2) submit to the Secretary a strategic plan fo
education of health professionals to reduce medical errors, increase access to prevention, reduce chronic

diseases, and enhance health care quality; :

66(8) be

66(A) a school of medicine, osteopathic medicine,
behavioral or mental health, or any other graduate health professions school; :

66(B) a graduate school of nursing or physician a
66(C) a consortium of two or more schools describ

66 (D) an i nst itetmedical edunatiowgrogrdm inamedicineaostaopathic medicine,
dentistry, pharmacy, nursing, or physician assistance studies; :

66(4) provide for the collection of data regardin
funded under the grant in improving the safety of patients, the efficiency of healthcare delivery, and in
increasing the likelihood that graduates of the grantee will adopt and incorporate certified EHR
technology, in the delivery of health care services; and:

66 (5) ptehiogfundd ie acaordance with subsection (d). :

6 6 Use of Funds.o :

0 6 (nXGgneral.0 With respect to a grant under subsection (a), an eligible entity shalld :

606( A) use grant funds in collaboration with 2 or
0 6 ( Bgrantdusdeto integrate certified EHR technology into community-based clinical education. :

0 6 Likitation.d0 An eligible entity shall not use amounts received under a grant under subsection (a) to
purchase hardware, software, or services. :

6 6 Fidahcial Support.d The Secretary may not provide more than 50 percent of the costs of any
activity for which assistance is provided under subsection (a), except in an instance of national economic
conditions which would render the cost-share requirement under this subsection detrimental to the
program and upon notification to Congress as to the justification to waive the cost-share requirement. :

6 6 Ewalhation.d The Secretary shall take such action as may be necessary to evaluate the projects
funded under this section and publish, make available, and disseminate the results of such evaluations on
as wide a basis as is practicable. :

0 6 Reports.0 Not later than 1 year after the date of enactment of this title, and annually thereafter, the
Secretary shall submit to the Committee on Health, Education, Labor, and Pensions and the Committee
on Finance of the Senate, and the Committee on Energy and Commerce of the House of Representatives a
report thatd :

0606(1) describes the spascectibnjasd: proj ects established
660(2) contains recommendations for Congress based
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0 0 (n&gneral.0 The Secretary, in consultation with the Director of the National Science Foundation,

shall provide assistance to institutions of higher education (or consortia thereof) to establish or expand

medical health informatics education programs, including certification, undergraduate, and masters

degree programs, for both health care and information technology students to ensure the rapid and

effective utilization and development of health information technologies (in the United States health care

infrastructure). :

0 0 @Adtiyities.d Activities for which assistance may be provided under subsection (a) may include the

following: :

066(1) Developing and revising curricula in medica
66(2) Recruiting and retaining students to the pr
6006 ( 3) Ac gmerntmedespary forestgdant instruction in these programs, including the installation

of testbed networks for student use. :

606(4) Establishing or enhancing bridge programs i
colleges and universities. :

@ ( Rriprity.d In providing assistance under subsection (a), the Secretary shall give preference to the

following: :

606(1) Existing education and training programs.
66(2) Programs designed to be completed in | ess t
0 03 %# SGereml@Gpadt and Loan Provisions.

0 6 Reports.0 The Secretary may require that an entity receiving assistance under this subtitle shall

submit to the Secretary, not later than the date that is 1 year after the date of receipt of such assistance, a

report that includeso :

66(1) an analysis of the effectiveness of the act
compared to the goals for such activities; and:

66(2) an analysis of the impact:of the project on
6 6 Rdgyirement to Improve Quality of Care and Decrease in Costs.d The National Coordinator

shall annually evaluate the activities conducted under this subtitle and shall, in awarding grants,

implement the lessons learned from such evaluation in a manner so that awards made subsequent to each

such evaluation are made in a manner that, in the determination of the National Coordinator, will result in

the greatest improvement in the quality and efficiency of health care. :
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66For the purposes of carrying out this subtitle,
necessary for each of the fiscal years 2009 throu

Subtitle D& Privacy

Sec. 13400. Definitions

In this subtitle, except as specified otherwise:

(1) Breach.o

(A)InGenerald The term 66breachdé means the unauthori zed
protected health information which compromises the security or privacy of such information, except

where an unauthorized person to whom such information is disclosed would not reasonably have been

able to retain such information.

(B) Exceptionsd The term O606breadché66 does not include
(i) any unintentional acquisition, access, or use of protected health information by an employee or
individual acting under the authority of a covered entity or business associate ifd

(1) such acquisition, access, or use was made in good faith and within the course and scope of the
employment or other professional relationship of such employee or individual, respectively, with the
covered entity or business associate; and

(11) such information is not further acquired, accessed, used, or disclosed by any person; or



(ii) any inadvertent disclosure from an individual who is otherwise authorized to access protected health

information at a facility operated by a covered entity or business associate to another similarly situated

individual at same facility; and

(iii) any such information received as a result of such disclosure is not further acquired, accessed, used, or

disclosed without authorization by any person.

(2) Business Associate.d The term O06business associated6d has t he
160.103 of title 45, Code of Federal Regulations.

(3) CoveredEntityd The term 606covered ent ity Oséctiomldlslo3nfh e mean
title 45, Code of Federal Regulations.

(4) Disclosed The terms 06di sclosedd6 and 606disclosuredd h
section 160.103 of title 45, Code of Federal Regulations.

(5) Electronic Health Record.d The t er m O66el ectronic health recor doc¢
health-related information on an individual that is created, gathered, managed, and consulted by

authorized health care clinicians and staff.

(6) Health Care Operations.d The t er maréed hemd rtaht iconddé has t he meani
section 164.501 of title 45, Code of Federal Regulations.

(7) Health Care Provider6 The term 66health care providero6é has
section 160.103 of title 45, Code of Federal Regulations.

(8) HealthPland The ter m O66health planddéd has the meani ng ¢
45, Code of Federal Regulations.

(9) National Coordinatord The term 66 Nati onal Coordinator 66 meal
National Coordinator for Health Information Technology established under section 3001(a) of the Public

Health Service Act, as added by section 13101.

(10)Paymentd The term O66payment 66 has the meaning given
Code of Federal Regulations.

(11) Personal HealthRecordd The ter m O60d6épersonal health recorddo
identifiable health information (as defined in section 13407(f)(2)) on an individual that can be drawn from

multiple sources and that is managed, shared, and controlled by or primarily for the individual.

(12) Protected Health Informationd The ter m O66éprotected health infor
such term in section 160.103 of title 45, Code of Federal Regulations.

(13) Secretary.d The term 66 Secr et ar wdttbandHeramServicesshe Secr et ary
(14) Securityd The term 6b6securitydd has the meaning giver
Code of Federal Regulations.

(15)Stated The term 66Statebdbd means each of tRiem sever al
the Virgin Islands, Guam, American Samoa, and the Northern Mariana Islands.

(16) Treatmentd The term O66treatmentd86 has the meaning gi\
Code of Federal Regulations.

(17)Use.6 Thet er m 6 6useb6d6 has the meaning given such ter
Federal Regulations.

(18) Vendor of Personal Health Recordsd The term 66évendor of personal h
entity, other than a covered entity (as defined in paragraph (3)), that offers or maintains a personal health

record.

PART B IMPROVED PRIVACY PROVISIONS AND SECURITY PROVISIONS

Sec. 13401. Application of Security Provisions and Penalties to Business Associates of Covered

Entities; Annual Guidance on Security Provisions.

() Application of Security Provisions.d0 Sections 164.308, 164.310, 164.312, and 164.316 of title 45,

Code of Federal Regulations, shall apply to a business associate of a covered entity in the same manner

that such sections apply to the covered entity. The additional requirements of this title that relate to

security and that are made applicable with respect to covered entities shall also be applicable to such a

business associate and shall be incorporated into the business associate agreement between the business

associate and the covered entity.



(b) Application Of Civil And Criminal Penalties.d In the case of a business associate that violates any
security provision specified in subsection (a), sections 1176 and 1177 of the Social Security Act (42
U.S.C. 1320di 5, 1320d6) shall apply to the business associate with respect to such violation in the same
manner such sections apply to a covered entity that violates such security provision.

(c) Annual Guidance.d For the first year beginning after the date of the enactment of this Act and
annually thereafter, the Secretary of Health and Human Services shall, after consultation with
stakeholders, annually issue guidance on the most effective and appropriate technical safeguards for use
in carrying out the sections referred to in subsection (a) and the security standards in subpart C of part 164
of title 45, Code of Federal Regulations, including the use of standards developed under section
3002(b)(2)(B)(vi) of the Public Health Service Act, as added by section 13101 of this Act, as such
provisions are in effect as of the date before the enactment of this Act.

Sec. 13402. Notification In The Case Of Breach.

(@) In General.d A covered entity that accesses, maintains, retains, modifies, records, stores, destroys, or
otherwise holds, uses, or discloses unsecured protected health information (as defined in subsection
(h)(1)) shall, in the case of a breach of such information that is discovered by the covered entity, notify
each individual whose unsecured protected health information has been, or is reasonably believed by the
covered entity to have been, accessed, acquired, or disclosed as a result of such breach.

(b) Notification of Covered Entity by Business Associate.d A business associate of a covered entity
that accesses, maintains, retains, modifies, records, stores, destroys, or otherwise holds, uses, or discloses
unsecured protected health information shall, following the discovery of a breach of such information,
notify the covered entity of such breach. Such notice shall include the identification of each individual
whose unsecured protected health information has been, or is reasonably believed by the business
associate to have been, accessed, acquired, or disclosed during such breach.

(c) Breaches Treated as Discovered.d For purposes of this section, a breach shall be treated as
discovered by a covered entity or by a business associate as of the first day on which such breach is
known to such entity or associate, respectively, (including any person, other than the individual
committing the breach, that is an employee, officer, or other agent of such entity or associate,
respectively) or should reasonably have been known to such entity or associate (or person) to have
occurred.

(d) Timeliness of Notification.d

(1) In General.d Subject to subsection (g), all notifications required under this section shall be made
without unreasonable delay and in no case later than 60 calendar days after the discovery of a breach by
the covered entity involved (or business associate involved in the case of a notification required under
subsection (b)).

(2) Burden of Proof.d0 The covered entity involved (or business associate involved in the case of a
notification required under subsection (b)), shall have the burden of demonstrating that all notifications
were made as required under this part, including evidence demonstrating the necessity of any delay.

(e) Methods of Notice.d

(1) Individual Notice.d Notice required under this section to be provided to an individual, with respect
to a breach, shall be provided promptly and in the following form:

(A) Written notification by first-class mail to the individual (or the next of kin of the individual if the
individual is deceased) at the last known address of the individual or the next of kin, respectively, or, if
specified as a preference by the individual, by electronic mail. The notification may be provided in one or
more mailings as information is available.

(B) In the case in which there is insufficient, or out-of- date contact information (including a phone
number, email address, or any other form of appropriate communication) that precludes direct written (or,
if specified by the individual under subparagraph (A), electronic) notification to the individual, a
substitute form of notice shall be provided, including, in the case that there are 10 or more individuals for
which there is insufficient or out-of-date contact information, a conspicuous posting for a period
determined by the Secretary on the home page of the Web site of the covered entity involved or notice in
major print or broadcast media, including major media in geographic areas where the individuals affected



by the breach likely reside. Such a notice in media or web posting will include a toll-free phone number
where an individual can | earn whether or not
possibly included in the breach.

(C) In any case deemed by the covered entity involved to require urgency because of possible imminent
misuse of unsecured protected health information, the covered entity, in addition to notice provided under
subparagraph (A), may provide information to individuals by telephone or other means, as appropriate.

(2) Media Notice.d Notice shall be provided to prominent media outlets serving a State or jurisdiction,
following the discovery of a breach described in subsection (a), if the unsecured protected health
information of more than 500 residents of such State or jurisdiction is, or is reasonably believed to have
been, accessed, acquired, or disclosed during such breach.

(3) Notice to Secretary.0 Notice shall be provided to the Secretary by covered entities of unsecured
protected health information that has been acquired or disclosed in a breach. If the breach was with

respect to 500 or more individuals than such notice must be provided immediately. If the breach was with
respect to less than 500 individuals, the covered entity may maintain a log of any such breach occurring
and annually submit such a log to the Secretary documenting such breaches occurring during the year
involved.

(4) Posting on HHS Public Website.d The Secretary shall make available to the public on the Internet
website of the Department of Health and Human Services a list that identifies each covered entity

involved in a breach described in subsection (a) in which the unsecured protected health information of
more than 500 individuals is acquired or disclosed.

() Content of Notification.d Regardless of the method by which notice is provided to individuals under
this section, notice of a breach shall include, to the extent possible, the following:

(1) A Dbrief description of what happened, including the date of the breach and the date of the discovery of
the breach, if known.

(2) A description of the types of unsecured protected health information that were involved in the breach
(such as full name, Social Security number, date of birth, home address, account number, or disability
code).

(3) The steps individuals should take to protect themselves from potential harm resulting from the breach.
(4) A brief description of what the covered entity involved is doing to investigate the breach, to mitigate
losses, and to protect against any further breaches.

(5) Contact procedures for individuals to ask questions or learn additional information, which shall

include a toll free telephone number, an e-mail address, Web site, or postal address.

(9) Delay of Notification Authorized for Law Enforcement Purposes.d If a law enforcement official
determines that a notification, notice, or posting required under this section would impede a criminal
investigation or cause damage to national security, such notification, notice, or posting shall be delayed in
the same manner as provided under section 164.528(a)(2) of title 45, Code of Federal Regulations, in the
case of a disclosure covered under such section.

(h) Unsecured Protected Health Information.d

(1) Definition.d

(A) In General.0 Subject to subparagraph (B), for purposes of this section,th e t er m 060
protected health information66 means prot
technology or methodology specified by the Secretary in the guidance issued under paragraph (2).
(B) Exception in Case Timely Guidance Not Issued.d In the case that the Secretary does not issue
guidance under paragraph (2) by the date specified in such paragraph, for purposes of this section, the
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term 66unsecured protected health i mtfatasnmanat i ond6 s

secured by a technology standard that renders protected health information unusable, unreadable, or
indecipherable to unauthorized individuals and is developed or endorsed by a standards developing
organization that is accredited by the American National Standards Institute.

(2) Guidance.0 For purposes of paragraph (1) and section 13407(f)(3), not later than the date that is 60
days after the date of the enactment of this Act, the Secretary shall, after consultation with stakeholders,
issue (and annually update) guidance specifying the technologies and methodologies that render protected



health information unusable, unreadable, or indecipherable to unauthorized individuals, including the use
of standards developed under section 3002(b)(2)(B)(vi) of the Public Health Service Act, as added by
section 13101 of this Act.

(i) Report to Congress on Breaches.d

(1) In General.0 Not later than 12 months after the date of the enactment of this Act and annually
thereafter, the Secretary shall prepare and submit to the Committee on Finance and the Committee on
Health, Education, Labor, and Pensions of the Senate and the Committee on Ways and Means and the
Committee on Energy and Commerce of the House of Representatives a report containing the information
described in paragraph (2) regarding breaches for which notice was provided to the Secretary under
subsection (e)(3).

(2) Information.d The information described in this paragraph regarding breaches specified in paragraph
(1) shall included

(A) the number and nature of such breaches; and

(B) actions taken in response to such breaches.

(i) Regulations; Effective Date.d To carry out this section, the Secretary of Health and Human Services
shall promulgate interim final regulations by not later than the date that is 180 days after the date of the
enactment of this title. The provisions of this section shall apply to breaches that are discovered on or
after the date that is 30 days after the date of publication of such interim final regulations.

Sec. 13403. Education on Health Information Privacy.

() Regional Office Privacy Advisors.d Not later than 6 months after the date of the enactment of this
Act, the Secretary shall designate an individual in each regional office of the Department of Health and
Human Services to offer guidance and education to covered entities, business associates, and individuals
on their rights and responsibilities related to Federal privacy and security requirements for protected
health information.

HIPAA Survival Guide Note: Regionéffice Privacy Advisors

On July 27, 2009, the Secretary authorized the Director of the Office for Civil Rights to carry out the
designation required under the Act. Pursuant to that authorization, Robinsue Frohboese, the Acting
Director and Principal Deputy Director for the Office for Civil Rights, designates the OCR Regional
Managers in each of the HHS Regional Offices to serve as the Regional Office Privacy Advisors for their
respective regions. The names, addresses, and contact information for each of the Regional Managers, as
well as a list of the States for which each Regional Manager has responsibility can be found here:
http://www.hhs.gov/ocr/office/about/rgn-hgaddresses.html.

(b) Education Initiative on Uses of Health Information.d Not later than 12 months after the date of
the enactment of this Act, the Office for Civil Rights within the Department of Health and Human
Services shall develop and maintain a multi-faceted national education initiative to enhance public
transparency regarding the uses of protected health information, including programs to educate
individuals about the potential uses of their protected health information, the effects of such uses, and the
rights of individuals with respect to such uses. Such programs shall be conducted in a variety of
languages and present information in a clear and understandable manner.

Sec. 13404. Application of Privacy Provisions and Penalties to Business Associates of Covered
Entities.

(a) Application of Contract Requirements.d In the case of a business associate of a covered entity that
obtains or creates protected health information pursuant to a written contract (or other written
arrangement) described in section 164.502(e)(2) of title 45, Code of Federal Regulations, with such
covered entity, the business associate may use and disclose such protected health information only if such
use or disclosure, respectively, is in compliance with each applicable requirement of section 164.504(e) of
such title. The additional requirements of this subtitle that relate to privacy and that are made applicable
with respect to covered entities shall also be applicable to such a business associate and shall be
incorporated into the business associate agreement between the business associate and the covered entity.
(b) Application of Knowledge Elements Associated with Contracts.d Section 164.504(e)(1)(ii) of title
45, Code of Federal Regulations, shall apply to a business associate described in subsection (a), with



respect to compliance with such subsection, in the same manner that such section applies to a covered
entity, with respect to compliance with the standards in sections 164.502(e) and 164.504(e) of such title,
except that in applying such section 164.504(e)(1)(ii) each reference to the business associate, with
respect to a contract, shall be treated as a reference to the covered entity involved in such contract.

(c) Application of Civil and Criminal Penalties.d In the case of a business associate that violates any
provision of subsection (a) or (b), the provisions of sections 1176 and 1177 of the Social Security Act (42
U.S.C. 1320di 5, 1320di 6) shall apply to the business associate with respect to such violation in the same
manner as such provisions apply to a person who violates a provision of part C of title XI of such Act.
Sec. 13405. Restrictions on Certain Disclosures and Sales of Health Information; Accounting of
Certain Protected Health Information Disclosures; Access to Certain Information in Electronic
Format.

(@) Requested Restrictions on Certain Disclosures of Health Information.d In the case that an
individual requests under paragraph (a)(1)(i)(A) of section 164.522 of title 45, Code of Federal
Regulations, that a covered entity restrict the disclosure of the protected health information of the
individual, notwithstanding paragraph (a)(1)(ii) of such section, the covered entity must comply with the
requested restriction ifd

(1) except as otherwise required by law, the disclosure is to a health plan for purposes of carrying out
payment or health care operations (and is not for purposes of carrying out treatment); and

(2) the protected health information pertains solely to a health care item or service for which the health
care provider involved has been paid out of pocket in full.

(b) Disclosures Required to be Limited to the Limited Data Set or the Minimum Necessary.d

(1) In General.o

(A) In General.d Subject to subparagraph (B), a covered entity shall be treated as being in compliance
with section 164.502(b)(1) of title 45, Code of Federal Regulations, with respect to the use, disclosure, or
request of protected health information described in such section, only if the covered entity limits such
protected health information, to the extent practicable, to the limited data set (as defined in section
164.514(e)(2) of such title) or, if needed by such entity, to the minimum necessary to accomplish the
intended purpose of such use, disclosure, or request, respectively.

(B) Guidance.d Not later than 18 months after the date of the enactment of this section, the Secretary
shall issue guidance on what <constitutes &é6O6mini mu
title 45, Code of Federal Regulation. In issuing such guidance the Secretary shall take into consideration
the guidance under section 13424(c) and the information necessary to improve patient outcomes and to
detect, prevent, and manage chronic disease.

(C) Sunset.d Subparagraph (A) shall not apply on and after the effective date on which the Secretary
issues the guidance under subparagraph (B).

(2) Determination of Minimum Necessary.d For purposes of paragraph (1), in the case of the disclosure
of protected health information, the covered entity or business associate disclosing such information shall
determine what constitutes the minimum necessary to accomplish the intended purpose of such
disclosure.

(3) Application of Exceptions.d The exceptions described in section 164.502(b)(2) of title 45, Code of
Federal Regulations, shall apply to the requirement under paragraph (1) as of the effective date described
in section 13423 in the same manner that such exceptions apply to section 164.502(b)(1) of such title
before such date.

(4) Rule of Construction.d Nothing in this subsection shall be construed as affecting the use, disclosure,
or request of protected health information that has been de-identified.

(c) Accounting of Certain Protected Health Information Disclosures Required if Covered Entity
Uses Electronic Health Record.o

0 6 (nXGeneral.d In applying section 164.528 of title 45, Code of Federal Regulations, in the case that a
covered entity uses or maintains an electronic health record with respect to protected health informationd
606( A) the exception under paragraph (a) (1) (i) of
electronic health record made by such entity of such information; and



66(B) an individual shal/l h alosuees dascribed igshch paragmphr e c ei v e
of such information made by such covered entity during only the three years prior to the date on which

the accounting is requested.

0 6 R&yylations.0 The Secretary shall promulgate regulations on what information shall be collected

about each disclosure referred to in paragraph (1), not later than 6 months after the date on which the

Secretary adopts standards on accounting for disclosure described in the section 3002(b)(2)(B)(iv) of the

Public Health Service Act, as added by section 13101. Such regulations shall only require such

information to be collected through an electronic health record in a manner that takes into account the

interests of the individuals in learning the circumstances under which their protected health information is

being disclosed and takes into account the administrative burden of accounting for such disclosures.

0 O Pr8cess.d In response to an request from an individual for an accounting, a covered entity shall

elect to provide either and

0 8)(accounting, as specified under paragraph (1), for disclosures of protected health information that are

made by such covered entity and by a business associate acting on behalf of the covered entity; or

66(B) accounting, as,fadselasures thateard mademydsueh coveraa entityg r ap h (1
and provide a list of all business associates acting on behalf of the covered entity, including contact

information for such associates (such as mailing address, phone, and email address).

A business associate included on a list under subparagraph (B) shall provide an accounting of disclosures

(as required under paragraph (1) for a covered entity) made by the business associate upon a request made

by an individual directly to the business associate for such an accounting.

6 6 Effedtive Date.d

6 6 (CAryent Users of Electronic Records.d In the case of a covered entity insofar as it acquired an

electronic health record as of January 1, 2009, paragraph (1) shall apply to disclosures, with respect to

protected health information, made by the covered entity from such a record on and after January 1, 2014.

6 6 (OBrs.0 In the case of a covered entity insofar as it acquires an electronic health record after

January 1, 2009, paragraph (1) shall apply to disclosures, with respect to protected health information,

made by the covered entity from such record on and after the later of the following:

66(i) January 1, 2011; or

66(ii) the date that it acquires an electronic he
0 6 (L&er Date.d The Secretary may set an effective date that is later that the date specified under

subparagraph (A) or (B) if the Secretary determines that such later date is necessary, but in no case may

the date specified underd

66(i) subparagraph (A) be | ater than 20
66(ii) subparagraph (B) be | ater than 2
(d) Prohibition on Sale of Electronic Health Records or Protected Health Information.d
(1) In General.d Except as provided in paragraph (2), a covered entity or business associate shall not
directly or indirectly receive remuneration in exchange for any protected health information of an
individual unless the covered entity obtained from the individual, in accordance with section 164.508 of
title 45, Code of Federal Regulations, a valid authorization that includes, in accordance with such section,
a specification of whether the protected health information can be further exchanged for remuneration by
the entity receiving protected health information of that individual.

(2) Exceptions.d Paragraph (1) shall not apply in the following cases:

(A) The purpose of the exchange is for public health activities (as described in section 164.512(b) of title
45, Code of Federal Regulations).

(B) The purpose of the exchange is for research (as described in sections 164.501 and 164.512(i) of title
45, Code of Federal Regulations) and the price charged reflects the costs of preparation and transmittal of
the data for such purpose.

(C) The purpose of the exchange is for the treatment of the individual, subject to any regulation that the
Secretary may promulgate to prevent protected health information from inappropriate access, use, or
disclosure.
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(D) The purpose of the exchange is the health care operation specifically described in subparagraph (iv)
of paragraph (6) of the definition of healthcare operations in section 164.501 of title 45, Code of Federal
Regulations.

(E) The purpose of the exchange is for remuneration that is provided by a covered entity to a business
associate for activities involving the exchange of protected health information that the business associate
undertakes on behalf of and at the specific request of the covered entity pursuant to a business associate
agreement.

(F) The purpose of the exchange is to provi
health information pursuant to section 164.524 of title 45, Code of Federal Regulations.

(G) The purpose of the exchange is otherwise determined by the Secretary in regulations to be similarly
necessary and appropriate as the exceptions provided in subparagraphs (A) through (F).

(3) Regulations.d Not later than 18 months after the date of enactment of this title, the Secretary shall
promulgate regulations to carry out this subsection. In promulgating such regulations, the Secretaryd

(A) shall evaluate the impact of restricting the exception described in paragraph (2)(A) to require that the
price charged for the purposes described in such paragraph reflects the costs of the preparation and
transmittal of the data for such purpose, on research or public health activities, including those conducted
by or for the use of the Food and Drug Administration; and

(B) may further restrict the exception described in paragraph (2)(A) to require that the price charged for
the purposes described in such paragraph reflects the costs of the preparation and transmittal of the data
for such purpose, if the Secretary finds that such further restriction will not impede such research or
public health activities.

(4) Effective Date.d Paragraph (1) shall apply to exchanges occurring on or after the date that is 6
months after the date of the promulgation of final regulations implementing this subsection. (e) Access to
Certain Information in Electronic Format.d In applying section 164.524 of title 45, Code of Federal
Regulations, in the case that a covered entity uses or maintains an electronic health record with respect to
protected health information of an individual®

(1) the individual shall have a right to obtain from such covered entity a copy of such information in an
electronic format and, if the individual chooses, to direct the covered entity to transmit such copy directly
to an entity or person designated by the individual, provided that any such choice is clear, conspicuous,
and specific; and

(2) notwithstanding paragraph (c)(4) of such section, any fee that the covered entity may impose for
providing such individual with a copy of such information (or a summary or explanation of such
information) if such copy (or summary or explanation) is in an electronic form shall not be greater than
the entityés | abor @soferthescopy (or sumreasy prexplahdtion)y t o t
Sec. 13406. Conditions on Certain Contacts as Part of Health Care Operations.

(a) Marketing.o

(1) In General.d A communication by a covered entity or business associate that is about a product or
service and that encourages recipients of the communication to purchase or use the product or service
shall not be considered a health care operation for purposes of subpart E of part 164 of title 45, Code of
Federal Regulations, unless the communication is made as described in subparagraph (i), (ii), or (iii) of
paragraph (1) of the definition of marketing in section 164.501 of such title.

(2) Payment for Certain Communications.d A communication by a covered entity or business
associate that is described in subparagraph (i), (ii), or (iii) of paragraph (1) of the definition of marketing
in section 164.501 of title 45, Code of Federal Regulations, shall not be considered a health care operation
for purposes of subpart E of part 164 of title 45, Code of Federal Regulations if the covered entity
receives or has received direct or indirect payment in exchange for making such communication, except
whered

(A) (i) such communication describes only a drug or biologic that is currently being prescribed for the
recipient of the communication; and

(ii) any payment received by such covered entity in exchange for making a communication described in
clause (i) is reasonable in amount;

de

he

an

req



(B) each of the following conditions applyd

(i) the communication is made by the covered entity; and

(i) the covered entity making such communication obtains from the recipient of the communication, in
accordance with section 164.508 of title 45, Code of Federal Regulations, a valid authorization (as
described in paragraph (b) of such section) with respect to such communication; or

(C) each of the following conditions applyd

(i) the communication is made by a business associate on behalf of the covered entity; and

(ii) the communication is consistent with the written contract (or other written arrangement described in
section 164.502(e)(2) of such title) between such business associate and covered entity.

(3) Reasonable in Amount Definedd For purposes of paragraph (2), th
shall have the meaning given such term by the Secretary by regulation.
(4) Direct or Indirect Payment.d Forpur poses of paragraph (2), the te

shall not include any payment for treatment (as defined in section 164.501 of title 45, Code of Federal
Regulations) of an individual.

(b) Opportunity to Opt Out of Fundraising.0 The Secretary shall by rule provide that any written
fundraising communication that is a healthcare operation as defined under section 164.501 of title 45,
Code of Federal Regulations, shall, in a clear and conspicuous manner, provide an opportunity for the
recipient of the communications to elect not to receive any further such communication. When an
individual elects not to receive any further such communication, such election shall be treated as a
revocation of authorization under section 164.508 of title 45, Code of Federal Regulations.

(c) Effective Date.d This section shall apply to written communications occurring on or after the
effective date specified under section 13423.

Sec. 13407. Temporary Breach Notification Requirement for Vendors of Personal Health Records
and Other Non-HIPAA Covered Entities.

(@) In General.d In accordance with subsection (c), each vendor of personal health records, following the
discovery of a breach of security of unsecured PHR identifiable health information that is in a personal
health record maintained or offered by such vendor, and each entity described in clause (ii), (iii), or (iv) of
section 13424(b)(1)(A), following the discovery of a breach of security of such information that is
obtained through a product or service provided by such entity, shalld

(1) notify each individual who is a citizen or resident of the United States whose unsecured PHR
identifiable health information was acquired by an unauthorized person as a result of such a breach of
security; and

(2) notify the Federal Trade Commission.

(b) Notification by Third Party Service Providers.d A third party service provider that provides
services to a vendor of personal health records or to an entity described in clause (ii), (iii). Or (iv) of
section 13424(b)(1)(A) in connection with the offering or maintenance of a personal health record or a
related product or service and that accesses, maintains, retains, modifies, records, stores, destroys, or
otherwise holds, uses, or discloses unsecured PHR identifiable health information in such a record as a
result of such services shall, following the discovery of a breach of security of such information, notify
such vendor or entity, respectively, of such breach. Such notice shall include the identification of each
individual whose unsecured PHR identifiable health information has been, or is reasonably believed to
have been, accessed, acquired, or disclosed during such breach.

(c) Application of Requirements for Timeliness, Method, and Content of Notifications.0 Subsections
(c), (d), (e), and (f) of section 13402 shall apply to a notification required under subsection (a) and a
vendor of personal health records, an entity described in subsection (a) and a third party service provider
described in subsection (b), with respect to a breach of security under subsection (a) of unsecured PHR
identifiable health information in such records maintained or offered by such vendor, in a manner
specified by the Federal Trade Commission.

(d) Notification of the Secretary.d Upon receipt of a notification of a breach of security under
subsection (a)(2), the Federal Trade Commission shall notify the Secretary of such breach.



(e) Enforcement.d A violation of subsection (a) or (b) shall be treated as an unfair and deceptive act or

practice in violation of a regulation under section 18(a)(1)(B) of the Federal Trade Commission Act (15

U.S.C. 57a(a)(1)(B)) regarding unfair or deceptive acts or practices.

(f) Definitions.d For purposes of this section:

(1) Breach of Securityd The term 6dbirten@d médamsec with respect t
identifiable health information of an individual in a personal health record, acquisition of such

information without the authorization of the individual.

(2) PHR Identifiable Health Information.d The t erimd értPiHRI abl e heal th info
individually identifiable health information, as defined in section 1171(6) of the Social Security Act (42

U.S.C. 1320d(6)), and includes, with respect to an individual, informationd

(A) that is provided by or on behalf of the individual; and

(B) that identifies the individual or with respect to which there is a reasonable basis to believe that the

information can be used to identify the individual.

(3) Unsecured PHR Identifiable Health Information.d

(A)InGeneral.d Subj ect to subparagraph (B), the term &6db6un
informationdé6é means PHR identifiable health infor
technology or methodology specified by the Secretary in the guidance issued under section 13402(h)(2).

(B) Exception in Case Timely Guidance not Issued.d In the case that the Secretary does not issue

guidance under section 13402(h)(2) by the date specified in such section, for purposes of this section, the

term 606unsecdcdriad|l RHReiademt i nf ormati on66é shall mea
that is not secured by a technology standard that renders protected health information unusable,

unreadable, or indecipherable to unauthorized individuals and that is developed or endorsed by a

standards developing organization that is accredited by the American National Standards Institute.

(9) Regulations; Effective Date; Sunset.d

(1) Regulations; Effective Date.d To carry out this section, the Federal Trade Commission shall

promulgate interim final regulations by not later than the date that is 180 days after the date of the

enactment of this section. The provisions of this section shall apply to breaches of security that are

discovered on or after the date that is 30 days after the date of publication of such interim final

regulations.

(2) Sunset.d If Congress enacts new legislation establishing requirements for notification in the case of a

breach of security, that apply to entities that are not covered entities or business associates, the provisions

of this section shall not apply to breaches of security discovered on or after the effective date of

regulations implementing such legislation.

Sec. 13408. Business Associate Contracts Required for Certain Entities.

Each organization, with respect to a covered entity, that provides data transmission of protected health

information to such entity (or its business associate) and that requires access on a routine basis to such

protected health information, such as a Health Information Exchange Organization, Regional Health

Information Organization, E prescribing Gateway, or each vendor that contracts with a covered entity to

allow that covered entity to offer a personal health record to patients as part of its electronic health record,

is required to enter into a written contract (or other written arrangement) described in section

164.502(e)(2) of title 45, Code of Federal Regulations and a written contract (or other arrangement)

described in section 164.308(b) of such title, with such entity and shall be treated as a business associate

of the covered entity for purposes of the provisions of this subtitle and subparts C and E of part 164 of

title 45, Code of Federal Regulations, as such provisions are in effect as of the date of enactment of this

title.

Sec. 13409. Clarification of Application of Wrongful Disclosures Criminal Penalties.

Section 1177(a) of the Social Security Act (42 U.S.C. 1320di 6(a)) is amended by adding at the end the

foll owing new sentence: O6O0For purposes of the pre
other individual) shall be considered to have obtained or disclosed individually identifiable health

information in violation of this part if the information is maintained by a covered entity (as defined in the



HIPAA privacy regulation described in section 1180(b)(3)) and the individual obtained or disclosed such
information without authorization. 60.

Sec. 13410. Improved Enforcement.

(@) IN GENERAL.0

(1) NONCOMPLIANCE DUE TO WILLFUL NEGLECT.8 Section 1176 of the Social Security Act
(42 U.S.C. 1320d1 5) is amendedd

(A) in subsection (b)) (1), by striking 606the act ¢
inserting 66a penalty has been i mposed under sect
(B) by adding at the end)NONCOMALIANCEDUETO WILbFElw s ubsec

NEGLECT.®

0 6 (NLGENERAL.3 A violation of a provision of this part due to willful neglect is a violation for
which the Secretary is required to impose a penalty under subsection (a)(1).

0 6 RERQUIRED INVESTIGATION.8 For purposes of paragraph (1), the Secretary shall formally
investigate any complaint of a violation of a provision of this part if a preliminary investigation of the
facts of the complaint indicate such a possible v
(2) ENFORCEMENT UNDER SOCIAL SECURITY ACT.d Any violation by a covered entity under
thus subtitle is subject to enforcement and penalties under section 1176 and 1177 of the Social Security
Act.

(b) EFFECTIVE DATE; REGULATIONS.8

(1) The amendments made by subsection (a) shall apply to penalties imposed on or after the date that is
24 months after the date of the enactment of this title.

(2) Not later than 18 months after the date of the enactment of this title, the Secretary of Health and
Human Services shall promulgate regulations to implement such amendments.

(c) DISTRIBUTION OF CERTAIN CIVIL MONETARY PENALTIES COLLECTED.8

(1) IN GENERAL.0 Subiject to the regulation promulgated pursuant to paragraph (3), any civil
monetary penalty or monetary settlement collected with respect to an offense punishable under this
subtitle or section 1176 of the Social Security Act (42 U.S.C. 1320di 5) insofar as such section relates to
privacy or security shall be transferred to the Office for Civil Rights of the Department of Health and
Human Services to be used for purposes of enforcing the provisions of this subtitle and subparts C and E
of part 164 of title 45, Code of Federal Regulations, as such provisions are in effect as of the date of
enactment of this Act.

(2) GAO REPORT.8 Not later than 18 months after the date of the enactment of this title, the
Comptroller General shall submit to the Secretary a report including recommendations for a methodology
under which an individual who is harmed by an act that constitutes an offense referred to in paragraph (1)
may receive a percentage of any civil monetary penalty or monetary settlement collected with respect to
such offense.

(3) ESTABLISHMENT OF METHODOLOGY TO DISTRIBUTE PERCENTAGE OF CMPS
COLLECTED TO HARMED INDIVIDUALS.0 Not later than 3 years after the date of the enactment
of this title, the Secretary shall establish by regulation and based on the recommendations submitted under
paragraph (2), a methodology under which an individual who is harmed by an act that constitutes an
offense referred to in paragraph (1) may receive a percentage of any civil monetary penalty or monetary
settlement collected with respect to such offense.

(4) APPLICATION OF METHODOLOGY.8 The methodology under paragraph (3) shall be applied
with respect to civil monetary penalties or monetary settlements imposed on or after the effective date of
the regulation.

(d) TIERED INCREASE IN AMOUNT OF CIVIL MONETARY PENALTIES.d

(1) IN GENERAL.0 Section 1176(a)(1) of the Social Security Act (42 U.S.C. 1320di 5(a)(1)) is
amended by striking 66who violates a provision of
foll ows and inserting the folldowing: &éo6who violat
066(A) in the case of a vi olbtshedtoatthe merson didinat knmowpr ovi si o
(and by exercising reasonable diligence would not have known) that such person violated such provision,



a penalty for each such violation of an amount that is at least the amount described in paragraph (3)(A)

but not to exceed the amount described in paragraph (3)(D);

66(B) in the case of a violation of such provisio
reasonable cause and not to willful neglect, a penalty for each such violation of an amount that is at least

the amount described in paragraph (3)(B) but not to exceed the amount described in paragraph (3)(D); and

66(C) in the case of a violation of such provisio
willful neglectd

66(i) i f the violation i ®®3@A@papenadteinaaanouatthatidat scr i bed
least the amount described in paragraph (3)(C) but not to exceed the amount described in paragraph

(3)(D); and

66(ii) if the violation is not correct aidatleag descr
the amount described in paragraph (3)(D). In determining the amount of a penalty under this section for a

violation, the Secretary shall base such determination on the nature and extent of the violation and the

nature and extent of theharmre sul ti ng from such violation. 66.

(2) TIERS OF PENALTIES DESCRIBED.8 Section 1176(a) of such Act (42 U.S.C. 1320di 5(a)) is

further amended by adding at the end the following new paragraph:

0 6 TIERS OF PENALTIES DESCRIBED.0 For purposes of paragraph (1), with respect to a

violation by a person of a provision of this partd

06 (A) the amount described in this subparagraph i
amount imposed on the person for all such violations of an identical requirement or prohibition during a

calendar year may not exceed $25,000;

66(B) the amount described in this subparagraph i
amount imposed on the person for all such violations of an identical requirement or prohibition during a

calendar year may not exceed $100,000;

66(C) the amount described in this subparagraph i
amount imposed on the person for all such violations of an identical requirement or prohibition during a

calendar year may not exceed $250,000; and

66(D) the amount described in this subparagraph i
amount imposed on the person for all such violations of an identical requirement or prohibition during a
calendar year may not exceed $1,500,000. 066.

(3) CONFORMING AMENDMENTS.8 Section 1176(b) of such Act (42 U.S.C. 1320di 5(b)) is

amendedd (A) by striking paragraph (2) and redesignating paragraphs (3) and (4) as paragraphs (2) and

(3), respectively; and (B) in paragraph (2), as so redesignatedd ( i ) i n subparagraph (A),
subparagraph (B), a penalty may not be i mposed un
66the failure to comply i s pke(B)orsubsectioe(d)@)EC), apenglty i nser t
may not be i mposed under subsection (a) if the fa
(B), by striking 66(A) (ii)éd and inserting 66(A)6Ob

(4) EFFECTIVE DATE.6 The amendments made by this subsection shall apply to violations occurring

after the date of the enactment of this title.

() ENFORCEMENT THROUGH STATE ATTORNEYS GENERAL.6

(1) IN GENERAL.9 Section 1176 of the Social Security Act (42 U.S.C. 1320di 5) is amended by adding

at the end the following new subsection:

0 6 ENFORCEMENT BY STATE ATTORNEYS GENERAL.0

0 6 CIV)L ACTION.® Except as provided in subsection (b), in any case in which the attorney general

of a State has reason to believe that an interest of one or more of the residents of that State has been or is
threatened or adversely affected by any person who violates a provision of this part, the attorney general

of the State, as parens patriae, may bring a civil action on behalf of such residents of the State in a district

court of the United States of appropriate jurisdictiond

606(A) to enjoin further such violation by the def
66(B) to obtai n da nentgdf the Stata) in dn eroumtlequal tothe anountc h  r e s i
determined under paragraph (2).



0 6 STATUTORY DAMAGES.d

0 6 (IMGENERAL.9 For purposes of paragraph (1)(B), the amount determined under this paragraph is
the amount calculated by multiplying the number of violations by up to $100. For purposes of the
preceding sentence, in the case of a continuing violation, the number of violations shall be determined
consistent with the HIPAA privacy regulations (as defined in section 1180(b)(3)) for violations of
subsection (a).

0 6 (LBWITATION.d The total amount of damages imposed on the person for all violations of an
identical requirement or prohibition during a calendar year may not exceed $25,000.

0 6 (REDUCTION OF DAMAGES.d In assessing damages under subparagraph (A), the court may
consider the factors the Secretary may consider in determining the amount of a civil money penalty under
subsection (a) under the HIPAA privacy regulations.

0 6 ABTORNEY FEES.d In the case of any successful action under paragraph (1), the court, in its
discretion, may award the costs of the action and reasonable attorney fees to the State.

0 6 N@TICE TO SECRETARY.8 The State shall serve prior written notice of any action under
paragraph (1) upon the Secretary and provide the Secretary with a copy of its complaint, except in any
case in which such prior notice is not feasible, in which case the State shall serve such notice immediately
upon instituting such action. The Secretary shall have the rightd

66(A) to inbrervene in the act
66(B) upon so intervening, to be heard on all mat
66(C) to file petitions for appeal

6 6 COGNSTRUCTION.8 For purposes of bringing any civil action under paragraph (1), nothing in this
section shall be construed to prevent an attorney general of a State from exercising the powers conferred

on the attorney general by the laws of that State.

6 6 VBNUE; SERVICE OF PROCESS.d

6 6 (VENUE.8 Any action brought under paragraph (1) may be brought in the district court of the

United States that meets applicable requirements relating to venue under section 1391 of title 28, United

States Code.

6 6 (SBRVICE OF PROCESS.d8 In an action brought under paragraph (1), process may be served in

any district in which the defendantd

66(i) is an inhabitant; or

66(ii) maintains a physical pl ace of business.
0 6 LIMJTATION ON STATE ACTION WHILE FEDERAL ACTION IS PENDING.0 If the

Secretary has instituted an action against a person under subsection (a) with respect to a specific violation

of this part, no State attorney general may bring an action under this subsection against the person with

respect to such violation during the pendency of that action.

0 6 ARPLICATION OF CMP STATUTE OF LIMITATION.d A civil action may not be instituted

with respect to a violation of this part unless an action to impose a civil money penalty may be instituted

under subsection (a) with respect to such violation consistent with the second sentence of section
1128A(c)(1).066

(2) CONFORMING AMENDMENTS.d Subsection (b) of such section, as amended by subsection

(d)(3), is amendedd

(A) in paragraph (1), by stri khasgc téiooAn p(ean)ad & ya nmh yi
66 No penalty may be i mposed under subsection (a)
(B) in paragraph (2)(A)d

(i) after O66subsection (a)(l)(C),606, by a&adriking
inserting 66no penalty may be i mposed under subse
(d)66; and

(ii) in clause (ii), by inserting O606or damageso00bd
(C)in paragraph (2)(B)(i) , by stri king 66The period6éd and inser
penalty by the Secretary under subsection (a), th
any damages under subsectioni ond)(6ad) 6atf.t er 66any pe



(3) EFFECTIVE DATE.8 The amendments made by this subsection shall apply to violations occurring
after the date of the enactment of this Act.

(f) ALLOWING CONTINUED USE OF CORRECTIVE ACTION.d Such section is further amended
by adding attheendthe f ol | owi ng new subsection: 066(e) ALLOWI
CORRECTIVE ACTION.d Nothing in this section shall be construed as preventing the Office for Civil
Rights of the Department of Health and Human Services from continuing, in its discretion, to use
corrective action without a penalty in cases where the person did not know (and by exercising reasonable
diligence would not have known) of the violation
SEC. 13411. Audits.

The Secretary shall provide for periodic audits to ensure that covered entities and business associates that
are subject to the requirements of this subtitle and subparts C and E of part 164 of title 45, Code of
Federal Regulations, as such provisions are in effect as of the date of enactment of this Act, comply with
such requirements.

PART 20 RELATIONSHIP TO OTHER LAWS; REGULATORY REFERENCES; EFFECTIVE
DATE; REPORTS

Sec. 13421. Relationship to Other Laws.

() Application of HIPAA State Preemption.d Section 1178 of the Social Security Act (42 U.S.C.
1320di 7) shall apply to a provision or requirement under this subtitle in the same manner that such
section applies to a provision or requirement under part C of title XI of such Act or a standard or
implementation specification adopted or established under sections 1172 through 1174 of such Act.

(b) Health Insurance Portability and Accountability Act.0 The standards governing the privacy and
security of individually identifiable health information promulgated by the Secretary under sections
262(a) and 264 of the Health Insurance Portability and Accountability Act of 1996 shall remain in effect
to the extent that they are consistent with this subtitle. The Secretary shall by rule amend such Federal
regulations as required to make such regulations consistent with this subtitle.

(c) Construction.d Nothing in this subtitle shall constitute a waiver of any privilege otherwise applicable
to an individual with respect to the protected health information of such individual.

Sec. 13422. Regulatory References.

Each reference in this subtitle to a provision of the Code of Federal Regulations refers to such provision
as in effect on the date of the enactment of this title (or to the most recent update of such provision).

Sec. 13423. Effective Date.

Except as otherwise specifically provided, the provisions of part | shall take effect on the date that is 12
months after the date of the enactment of this title.

Sec. 13424. Studies, Reports, Guidance.

(a) Report on Compliance.d

(1) In General.d For the first year beginning after the date of the enactment of this Act and annually
thereafter, the Secretary shall prepare and submit to the Committee on Health, Education, Labor, and
Pensions of the Senate and the Committee on Ways and Means and the Committee on Energy and
Commerce of the House of Representatives a report concerning complaints of alleged violations of law,
including the provisions of this subtitle as well as the provisions of subparts C and E of part 164 of title
45, Code of Federal Regulations, (as such provisions are in effect as of the date of enactment of this Act)
relating to privacy and security of health information that are received by the Secretary during the year for
which the report is being prepared. Each such report shall include, with respect to such complaints
received during the yeard

(A) the number of such complaints;

(B) the number of such complaints resolved informally, a summary of the types of such complaints so
resolved, and the number of covered entities that received technical assistance from the Secretary during
such year in order to achieve compliance with such provisions and the types of such technical assistance
provided;



(C) the number of such complaints that have resulted in the imposition of civil monetary penalties or have
been resolved through monetary settlements, including the nature of the complaints involved and the
amount paid in each penalty or settlement;

(D) the number of compliance reviews conducted and the outcome of each such review;

(E) the number of subpoenas or inquiries issued,;

(F) the Secretaryos pl an nfoeementiofyeh pmwsions fgrthe o mp |l i anc e
following year; and

(G) the number of audits performed and a summary of audit findings pursuant to section 13411.

(2) Availability to Public.d0 Each report under paragraph (1) shall be made available to the public on the
Internet website of the Department of Health and Human Services.

(b) Study and Report on Application of Privacy and Security Requirements to Non-HIPAA
Covered Entities.o

(1) Study.d0 Not later than one year after the date of the enactment of this title, the Secretary, in
consultation with the Federal Trade Commission, shall conduct a study, and submit a report under
paragraph (2), on privacy and security requirements for entities that are not covered entities or business
associates as of the date of the enactment of this title, includingd

(A) requirements relating to security, privacy, and notification in the case of a breach of security or
privacy (including the applicability of an exemption to notification in the case of individually identifiable
health information that has been rendered unusable, unreadable, or indecipherable through technologies or
methodologies recognized by appropriate professional organization or standard setting bodies to provide
effective security for the information) that should be applied tod

(i) vendors of personal health records;

(i) entities that offer products or services through the website of a vendor of personal health records;

(iii) entities that are not covered entities and that offer products or services through the websites of
covered entities that offer individuals personal health records;

(iv) entities that are not covered entities and that access information in a personal health record or send
information to a personal health record; and

(v) third party service providers used by a vendor or entity described in clause (i), (ii), (iii), or (iv) to
assist in providing personal health record products or services;

(B) a determination of which Federal government agency is best equipped to enforce such requirements
recommended to be applied to such vendors, entities, and service providers under subparagraph (A); and
(C) a timeframe for implementing regulations based on such findings.

(2) Report.d The Secretary shall submit to the Committee on Finance, the Committee on Health,
Education, Labor, and Pensions, and the Committee on Commerce of the Senate and the Committee on
Ways and Means and the Committee on Energy and Commerce of the House of Representatives a report
on the findings of the study under paragraph (1) and shall include in such report recommendations on the
privacy and security requirements described in such paragraph.

(c) Guidance On Implementation Specification To De-ldentify Protected Health Information.d Not
later than 12 months after the date of the enactment of this title, the Secretary shall, in consultation with
stakeholders, issue guidance on how best to implement the requirements for the de-identification of
protected health information under section 164.514(b) of title 45, Code of Federal Regulations.

(d) GAO Report on Treatment Disclosures.d Not later than one year after the date of the enactment of
this title, the Comptroller General of the United States shall submit to the Committee on Health,
Education, Labor, and Pensions of the Senate and the Committee on Ways and Means and the Committee
on Energy and Commerce of the House of Representatives a report on the best practices related to the
disclosure among health care providers of protected health information of an individual for purposes of
treatment of such individual. Such report shall include an examination of the best practices implemented
by States and by other entities, such as health information exchanges and regional health information
organizations, an examination of the extent to which such best practices are successful with respect to the
quality of the resulting health care provided to the individual and with respect to the ability of the health



care provider to manage such best practices, and an examination of the use of electronic informed consent

for disclosing protected health information for treatment, payment, and health care operations.

(e) Report Required.d Not later than 5 years after the date of enactment of this section, the Government
Accountability Office shall submit to Congress and the Secretary of Health and Human Services a report

on the impact of any of the provisions of this Act on health insurance premiums, overall health care costs,

adoption of electronic health records by providers, and reduction in medical errors and other quality

improvements.

(fStudydo The Secretary shal.l study the definition of
45, Code of Federal Regulations, with regard to including test data that is related to direct responses,

scores, items, forms, protocols, manuals, or other materials that are part of a mental health evaluation, as

determined by the mental health professional providing treatment or evaluation in such definitions and

may, based on such study, issue regulations to revise such definition.

DIVISION B: TITLE IVd MEDICARE AND MEDICAID HEALTH INFORMATION

TECHNOLOGY; MISCELLANEOUS MEDICARE PROVISIONS

Sec. 4001. Short title, table of contents of title T Health Information Technology for Economic and

Clinical Health Act or the HITECH Act Subtitle A0 Medicare Incentives

Sec. 4101. Incentives For Eligible Professionals.

(2) INCENTIVE PAYMENTS.0 Section 1848 of the Social Security Act (42 U.S.C. 1395wi 4) is

amended by adding at the end the following new subsection:

66(0o) I NCENTIVES FOR ADOPTI ON AND MEANI NGFUL USE
TECHNOLOGY.d

66(1) I NCENTI \WE PAYMENTS.

66( A) I NOGENERAL.

66 (i) | NO& cubjedtEoRhA ducceeding subparagraphs of this paragraph, with respect to covered

professional services furnished by an eligible professional during a payment year (as defined in

subparagraph (E)), if the eligible professional is a meaningful EHR user (as determined under paragraph

(2)) for the EHR reporting period with respect to such year, in addition to the amount otherwise paid

under this part, there also shall be paid to the eligible professional (or to an employer or facility in the

cases described in clause (A) of section 1842(b)(6)), from the Federal Supplementary Medical Insurance

Trust Fund established under section 1841 an amou
(based on claims submitted not later than 2 months after the end of the payment year) of the allowed

charges under this part for all such covered professional services furnished by the eligible professional

during such year.

66(i i) NO I NCENTIVE PAYMENTS WI THORE®MEECT TO YEAR
payments may be made under this subsection with respect to a year after 2016.

66 ( B) LI MI TATI ONS ON AMOUNTS 8OF | NCENTI VE PAYMENT
66 (i) | NO GBEotdEeRMlLthe amount of the incentive payment provided under this paragraph

for an eligible professional for a payment year exceed the applicable amount specified under this

subparagraph with respect to such eligible professional and such year.

66 (i i) dA\ugetttd Flauses (iii) through (v), the applicable amount specified in this
subparagraph for an eligible professersuchnal is as f
professional, $15,000 (or, if the first payment year for such eligible professional is 2011 or 2012,

$18,000).

66(1 1) For the second payment year for such profe
66(11'l')y For the third payment year for such profe
@(lV) For the fourth payment year for such profes
66(V) For the fifth payment year for such profess
66(VI) For any succeeding payment year for such p
66 (iii) PHASE DOWN FOR ELI GI BLE PROFESSI ®BNALS FI R

the first payment year for an eligible professional is after 2013, then the amount specified in this



subparagraph for a payment year for such professional is the same as the amount specified in clause (ii)

for such payment year for an eligible professional whose first payment year is 2013.

66(iv) | NCREASE FOR CERTAI N 0ABritHe ¢ade & bnEligiIROFES S| ONAL
professional who predominantly furnishes services under this part in an area that is designated by the

Secretary (under section 332(a)(1)(A) of the Public Health Service Act) as a health professional shortage

area, the amount that would otherwise apply for a payment year for such professional under subclauses (1)

through (V) of clause (ii) shall be increased by 10 percent. In implementing the preceding sentence, the

Secretary may, as determined appropriate, apply provisions of subsections (m) and (u) of section 1833 in

a similar manner as such provisions apply under such subsection.

66(v) NO I NCENTIVE PAYMENT | F OoFIHth &spaymenQ&mdr NG AFTE
an eligible professional is after 2014 then the applicable amount specified in this subparagraph for such

professional for such year and any subsequent year shall be $0.

0 6 ( C)-APRLOOATION TO HOSPITAL-BASED ELIGIBLE PROFESSIONALS.0

606 (i) | NO NEidatRephyment may be made under this paragraph in the case of a hospital

based eligible professional.

06 (i i) HBASEPELIGMBLE PROFESSIONALSO For purposes of <cl-ause (i
based eligible professionalé means, with respect
professional during the EHR reporting period for a payment year, an eligible professional, such as a

pathologist, anesthesiologist, or emergency physician, who furnishes substantially all of such services in a

hospital setting (whether inpatient or outpatient) and through the use of the facilities and equipment,

including qualified electronic health records, of the hospital. The determination of whether an eligible

professional is a hospital based eligible professional shall be made on the basis of the site of service (as

defined by the Secretary) and without regard to any employment or billing arrangement between the

eligible professional and any other provider.

66( D) PAYMENT.

06 (i) FORM FTheadynieM Enbemthis paragraph may be in the form of a single

consolidated payment or in the form of such periodic installments as the Secretary may specify.

606(ii) COORDI NATI ON OF APPLI CATI ON OF LI MITATI ON
DIFFERENT PRACTICES.0 In the case of an eligible professional furnishing covered professional

services in more than one practice (as specified by the Secretary), the Secretary shall establish rules to

coordinate the incentive payments, including the application of the limitation on amounts of such

incentive payments under this paragraph, among such practices.

606 (i i i) COORDI NATI| @Nrhe\8dcratary shigllEsdol, tCtie Im&ximum extent

practicable, to avoid duplicative requirements from Federal and State governments to demonstrate

meaningful use of certified EHR technology under this title and title XIX. The Secretary may also adjust

the reporting periods under such title and such subsections in order to carry out this clause.

66 ( E) PAYMENT Y&AR DEFI NED.

66(i) I NOGEBNEBALposes of this subsection, the ter
with 2011.

66(ii) FIRST, SECONDOTHEC.t ePAYMENYsIEHPRmMaenens, wit
covered professional services furnished by an eligible professional, the first year for which an incentive

payment is made for such services under this subs
payment ydampaymefmauryeard, and O6fifth payment year
professional services furnished by such eligible professional, each successive year immediately following

the first payment year for such professional.

66 (2) MEANI NGF8L EHR USER.

@ (A) | N @IEduriRodet of paragraph (1), an eligible professional shall be treated as a

meaningful EHR user for an EHR reporting period for a payment year (or, for purposes of subsection

(a)(7), for an EHR reporting period under such subsection for a year) if each of the following

requirements is met:



66(i) MEANINGFUL USE OF CERT® ITREliile pifessonall ECHNOL OGY .

demonstrates to the satisfaction of the Secretary, in accordance with subparagraph (C)(i), that during such
period the professional is using certified EHR technology in a meaningful manner, which shall include the
use of electronic prescribing as determined to be appropriate by the Secretary.

66 (i i) | NFORMAT b Oh elifibe @rbfeashdrialiElemonstrates to the satisfaction of the
Secretary, in accordance with subparagraph (C)(i), that during such period such certified EHR technology
is connected in a manner that provides, in accordance with law and standards applicable to the exchange
of information, for the electronic exchange of health information to improve the quality of health care,
such as promoting care coordination.

606(ii i) REPORTI NG ON B Eubj&tloRUbEragkdih (BNiibandausing such
certified EHR technology, the eligible professional submits information for such period, in a form and
manner specified by the Secretary, on such clinical quality measures and such other measures as selected
by the Secretary under subparagraph (B)(i). The Secretary may provide for the use of alternative means
for meeting the requirements of clauses (i), (ii), and (iii) in the case of an eligible professional furnishing
covered professional services in a group practice (as defined by the Secretary). The Secretary shall seek to
improve the use of electronic health records and health care quality over time by requiring more stringent

measures of meaningf ul use selected undér this

606 (i) S EoLTHeGdcretadydhall select measures for purposes of subparagraph (A)(iii) but only
consistent with the following:

66(1) The Secretary shall provide preference

entity with a contract with the Secretary under section 1890(a).

66(1 1)y Prior to any mealpaagrapke thelbecretanyghalkpebliseicthee d
Federal Register such measure and provide for a period of public comment on such measure.

66 (i i) L loNteSebréaty @ay not require the electronic reporting of information on clinical
quality measures under subparagraph (A)(iii) unless the Secretary has the capacity to accept the
information electronically, which may be on a pilot basis.

t

pa

0O C

under

6006(ii i) COORDINATI ON OF RE PBOIRsEl¢cti@suciOmeasurety & @R MAT | ON.

establishing the form and manner for reporting measures under subparagraph (A)(iii), the Secretary shall
seek to avoid redundant or duplicative reporting otherwise required, including reporting under subsection

(k)(2)(C).

606(C) DEMONSTRATI ON OF MEANI NGFUL USBYAND CERTI FI E

INFORMATION EXCHANGE.o

66 (i) | NO @pdfessiRnallmay satisfy the demonstration requirement of clauses (i) and (ii) of
subparagraph (A) through means specified by the Secretary, which may included

66(1) an attestati on;

66 (1 1) trhokclaimsunMithrappmmidte@oding (such as a code indicating that a patient encounter
was documented using certified EHR technology);

66(11'l')y a survey response;

66(1V) reporting under subparagraph (A) (ii:i
0 6 ( V) meandspecfied by the Secretary.

606 (i i) USE OFo NetwikhsiandDg sétiers 2860D1 15(d)(2)(B) and 1860D1 15(f)(2), the
Secretary may use data regarding drug claims submitted for purposes of section 1860D1 15 that are
necessary for purposes of subparagraph (A).

66(3) APP&lI CATI ON.

06( A) PHYSI ClI AN REPORIPNGrapl® )5 (6),kaMd (8RofklbgecHan (K) shall
apply for purposes of this subsection in the same manner as they apply for purposes of such subsection.
66( B) COORDITNATHERDPRYMENTS.d The provisions of this subsection shall not be
taken into account in applying the provisions of subsection (m) of this section and of section 1833(m) and
any payment under such provisions shall not be taken into account in computing allowable charges under
this subsection.

and



606(C) LI MITATI ONBhere@hdll b&na adnikistkative or judicial review under section

1869, section 1878, or otherwise, ofd

606(i ) the methodology and standar d<ctidghendpaytent er mi ni
adjustments under subsection (a)(7)(A), including the limitation under paragraph (1)(B) and coordination

under c¢clauses (ii) and (iii) of paragraph (1) (D);
meaningful EHR user under paragraph (2), including selection of measures under paragraph (2)(B),

specification of the means of demonstrating meaningful EHR use under paragraph (2)(C), and the

hardship exception under subsection (a)(7)(B);

66 (i i i) the met ho denliningahosptat-whsedeligiblepdtrssiahat undero r d

paragraph (1)(C); and

66(iv) the specification of reporting periods und
under paragraph (1)(D)(i).

606( D) POSTI NGO D Sesnékarty hdll pos on the Internet website of the Centers for

Medicare & Medicaid Services, in an easily understandable format, a list of the names, business

addresses, and business phone numbers of the eligible professionals who are meaningful EHR users and,

as determined appropriate by the Secretary, of group practices receiving incentive payments under

paragraph (1).

606(4) CERTIFIED EHR TBHCHNOLLQGY oBEKI MED.t hi s secti o
EHR technol ogyd means a dasdafindd in sectich 3080(13 af thePoblici ¢ h e a |
Health Service Act) that is certified pursuant to section 3001(c)(5) of such Act as meeting standards

adopted under section 3004 of such Act that are applicable to the type of record involved (as determined

by the Secretary, such as an ambulatory electronic health record for office-based physicians or an

inpatient hospital electronic health record for hospitals).

66 (5) DE Fol Frlpufpbs€3 df s subsection:

66( A) COVERED PROFES&ThOMNAdC SVERVd CEBr.of essi onal ser
meaning given such term in subsection (k)(3).

606(B) EHR REPORThNGtRERI OBEHR reporting periodd me
year, any period (or periods) as specified by the Secretary.

06( C) EPBROEESBANALO The term 6eligible professional 6 n
section 1861(r). 606. (b)) | NO@Btion194B(a) 6f the'SMBRINT ADJUSTM
Security Act (42 U.S.C. 1395wi 4(a)) is amended by adding at the end the following new paragraph:

606(7) I NCENTIVES FOR MEANI NGFUL USE &OF CERTI FI ED
66( A) ADJBSTMENT.

66 (i) | NO cubjedtEoRUbdaragraphs (B) and (D), with respect to covered professional services

furnished by an eligible professional during 2015 or any subsequent payment year, if the eligible

professional is not a meaningful EHR user (as determined under subsection (0)(2)) for an EHR reporting

period for the year, the fee schedule amount for such services furnished by such professional during the

year (including the fee schedule amount for purposes of determining a payment based on such amount)

shall be equal to the applicable percent of the fee schedule amount that would otherwise apply to such

services under this subsection (determined after application of paragraph (3) but without regard to this

paragraph).

66(ii) APPLI CABuUB)RPRERCENTCc!l ause (iii), for purpos
percen®d means

66(1) for 2015, 99 percent (or, HGecttotheamlictiansfe of an
the payment adjustment under section 1848(a)(5) for 2014, 98 percent);

66(1l') for 2016, 98 percent; and

66(1 11y for 2017 and each subsequent year, 97 per
66(iii) AUTHORITY TO DECREASE APPLI|I GABBEQRENTERCENTA
YEARS.8 For 2018 and each subsequent year, if the Secretary finds that the proportion of eligible

professionals who are meaningful EHR users (as determined under subsection (0)(2)) is less than 75



percent, the applicable percent shall be decreased by 1 percentage point from the applicable percent in the

preceding year, but in no case shall the applicable percent be less than 95 percent.

606(B) SIGNIFI CANT HA®RTDh&Sectetry niays @ & dase-y-Cebe basis, exempt

an eligible professional from the application of the payment adjustment under subparagraph (A) if the

Secretary determines, subject to annual renewal, that compliance with the requirement for being a

meaningful EHR user would result in a significant hardship, such as in the case of an eligible professional

who practices in a rural area without sufficient Internet access. In no case may an eligible professional be

granted an exemption under this subparagraph for more than 5 years.

66(C) APPLI CATI ON OF PHYSI| RULLENO PrrégRpdsR5), (6)NaGd (8 Y ST E M

of subsection (k) shall apply for purposes of this paragraph in the same manner as they apply for purposes

of such subsection.

0 6 ( D)-APRLODMATION TO HOSPITAL-BASED ELIGIBLE PROFESSIONALS.d No payment

adjustment may be made under subparagraph (A) in the case of hospital-based eligible professionals (as

defined in subsection (0)(1)(C)(ii)).

60 6 ( E) DE Fd Rdrlpurposes bif Ehis paragraph:

66(i ) COVERED PROFESYIIh@NALe rSERBLIoGES.ed professiona
meaning given such term in subsection (k)(3).

66(ii) EHR REPORTENGePBERBEBBR reporting periodb6 me
period (or periods) specified by the Secretary.

06 (iii) ELI GI BLET PROIFESB | ONIAILgGi bl e professional 6 1
section 1861(r). 066.

(c) APPLICATION TO CERTAIN MA-AFFILIATED ELIGIBLE PROFESSIONALS.8 Section 1853

of the Social Security Act (42 U.S.C. 1395wi 23) is amended by adding at the end the following new

subsection:

66(1) APPLI CATI ON OF ELI GI BLE PROFESSI ONAL | NCENT
ORGANIZATIONS FOR ADOPTION AND MEANINGFUL USE OF CERTIFIED EHR

TECHNOLOGY.8

66 (1) | N oGubjscEtdpardgraphs (3) and (4), in the case of a qualifying MA organization, the

provisions of sections 1848(0) and 1848(a)(7) shall apply with respect to eligible professionals described

in paragraph (2) of the organization who the organization attests under paragraph (6) to be meaningful

EHR users in a similar manner as they apply to eligible professionals under such sections. Incentive

payments under paragraph (3) shall be made to and payment adjustments under paragraph (4) shall apply

to such qualifying organizations.

66(2) ELI GI BLE PROFE 9 SVithodspactto alualByhd\MABoEgdDization, an

eligible professional described in this paragraph is an eligible professional (as defined for purposes of

section 1848(0)) whod

066 (A) (1) i lseorgameptibnpoy ed by t

66(ii) (1) is employed by, or is a partner of, an
|l east 80 percent of the entityds Medicare patient
66 (1 1) tieastiBhpercenihof the prafessional services of the eligible professional covered under

this title to enrollees of the organization; and

66(B) furnishes, on average, at |l east 20 hours pe

606(3) ELI GI BLE PRMONEBAYMENNR®AL | NCE

66 ( A) | N oQrapplyiRgsdction 1848(0) under paragraph (1), instead of the additional
payment amount under section 1848(0)(1)(A) and subject to subparagraph (B), the Secretary may
substitute an amount determined by the Secretary to the extent feasible and practical to be similar to the
estimated amount in the aggregate that would be payable if payment for services furnished by such
professionals was payable under part B instead of this part.



66(B) AVOI DI NG DUPLI CATI ON OF PAYMENTS.

06 (1) | NO GEécEsE&ohan eligible professional described in paragraph (2)d

66(1) that is eligible for the maxi mum incenti ve
payment period, the payment incentive shall be made only under such section and not under this

subsection; and

66(11')y that is eligible for I ess than such maxi mu
payment incentive shall be made only under this subsection and not under section 1848(0)(1)(A).

606 (i i) METheldasBdban eligible professional described in paragraph (2) who is eligible for

an incentive payment under section 1848(0)(1)(A) but is not described in clause (i) for the same payment

period, the Secretary shall develop a processd

6 6 (1) ethabduplcatespayments are not made with respect to an eligible professional both under

this subsection and under section 1848(0)(1)(A); and

66(1 1) to collect data from Medicare Advantage or
0 6 (FIXED SCHEDULE FOR APPLICATION OF LIMITATION ON INCENTIVE PAYMENTS FOR

ALL ELIGIBLE PROFESSIONALS.d In applying section 1848(0)(1)(B)(ii) under subparagraph (A), in

accordance with rules specified by the Secretary, a qualifying MA organization shall specify a year (not

earlier than 2011) that shall be treated as the first payment year for all eligible professionals with respect

to such organization.

66(4) PAYMENT ADJUSTMENT.

66 ( A) | N oQrapplyiRgsdction 1848(a)(7) under paragraph (1), instead of the payment

adjustment being an applicable percent of the fee schedule amount for a year under such section, subject

to subparagraph (D), the payment adjustment under paragraph (1) shall be equal to the percent specified

in subparagraph (B) for such year of the payment amount otherwise provided under this section for such

year.

66 ( B) SPECI F bHH perfeert BoetiEdd Under this subparagraph for a year is 100 percent

minus a number of percentage points equal to the product ofd

66 (i) t h ercemagemdine by wiidh thempplicable percent (under section 1848(a)(7)(A)(ii)) for

the year is less than 100 percent; and

66(ii) the Medicare physician expenditure proport
66 ( C) MEDI CARE PHYSI ClI AN E X & Hhd Didditatd phisicithROP ORT 1 ON.
expenditure proportion under this subparagraph fo

the expenditures under parts A and B that are not attributable to this part, that are attributable to
expenditures for physiciansd services.

66( D) APPLI CATI ON OF P AoYiiMIe bh3e thad dydalifysng MIAoxbdnization
attests that not all eligible professionals of the organization are meaningful EHR users with respect to a
year, the Secretary shall apply the payment adjustment under this paragraph based on the proportion of all
such eligible professionals of the organization that are not meaningful EHR users for such year.
606(5) QUALI FYI NG MA ORGAINthiZsébsEdtidd dhd sObEedEion Khix, Die term
6qualifying MA organizationd means a Medicare Adv
maintenance organization (as defined in section 2791(b)(3) of the Public Health Service Act).

66(6) MEAMNRNER QJTTESEATION.d For purposes of this subsection and subsection
(m), a qualifying MA organization shall submit an attestation, in a form and manner specified by the
Secretary which may include the submission of such attestation as part of submission of the initial bid
under section 1854(a)(1)(A)(iv), identifyingd

06( A) whether each eligible professional describe
meaningful EHR user (as defined in section 1848(0)(2)) for a year specified by the Secretary; and
66(B) whether each eligible hospital described in

meaningful EHR user (as defined in section 1886(n)(3)) for an applicable period specified by the
Secretary.



606 (7) POSTI NBO ThdSecwtarysiall gost on the Internet website of the Centers for

Medicare & Medicaid Services, in an easily understandable format, a list of the names, business

addresses, and business phone numbers ofd

066( A) each qual i fyi papindéhbive mymgnaunderthia dubisection for edigible i v i n
professionals of the organization; and

66(B) the eligible professionals of such organi za
66(8) LI MITATI ©Nhereshall e BoddmiBistrative or judicial review under section

1869, section 1878, or otherwise, ofd

606 ( A) the methodology and standards for deter mini
this subsection, including avoiding duplication of payments under paragraph (3)(B) and the specification

of rules for the fixed schedule for application of limitation on incentive payments for all eligible

professionals under paragraph (3)(C);

66(B) the methodology and standards foranddet er mi ni
66(C) the methodology and standards for deter mini
including specification of the means of demonstrating meaningful EHR use under section 1848(0)(3)(C)

and selection of measures under section 1848(0)(3)( B) . 6 0 .

(d) STUDY AND REPORT RELATING TO MA ORGANIZATIONS.&

(1) STUDY.0 The Secretary of Health and Human Services shall conduct a study on the extent to which

and manner in which payment incentives and adjustments (such as under sections 1848(0) and 1848(a)(7)

of the Social Security Act) could be made available to professionals, as defined in 1861(r), who are not

eligible for HIT incentive payments under section 1848(0) and receive payments for Medicare patient

services nearly-exclusively through contractual arrangements with one or more Medicare Advantage

organizations, or an intermediary organization or organizations with contracts with Medicare Advantage

organizations. Such study shall assess approaches for measuring meaningful use of qualified EHR

technology among such professionals and mechanisms for delivering incentives and adjustments to those

professionals, including through incentive payments and adjustments through Medicare Advantage

organizations or intermediary organizations.

(2) REPORT.8 Not later than 120 days after the date of the enactment of this Act, the Secretary of Health

and Human Services shall submit to Congress a report on the findings and the conclusions of the study

conducted under paragraph (1), together with recommendations for such legislation and administrative

action as the Secretary determines appropriate.

() CONFORMING AMENDMENTS.d Section 1853 of the Social Security Act (42 U.S.C. 1395wi 23)

is amendedd

(1) in subse
6o, and (1)
(2) in subsection (c)d

(A) in paragraph (1)(D) (i), by striking 66section
and

(B) in paragraph (6)(A), by inserting after 06d6und
attributable to subsections (a)(7) and (o) of sect
for payments under subsection (Il )66 after O66with
(f) CONFORMING AMENDMENTS TO E-PRESCRIBING.6

(1) Section 1848(a)(5)(A) of the Social Security Act (42 U.S.C. 1395wi 4(a)(5)(A)) is amendedd

tion (a)(1)(A), by striking 66and (i

c
60 ;

(A) in clause (i), by striking 6d6éor any subsequen
(B) in clause (ii), by striking 6béand each subsenq
(2) Section 1848(m)(2) of such Act (42 U.S.C. 1395wi 4(m)(2)) is amendedd

(A) in subparagraph (A), by striking 66For 2009660
and

(B) by adding at the end the following new subparagraph:
66(D) LIMITATI ON WITH RESPECT T® The ptdRisionsNfGHESNT |1 VE PA
paragraph shall not apply to an eligible professional (or, in the case of a group practice under paragraph



(3)(C), to the group practice) if, for the EHR reporting period the eligible professional (or group practice)
receives an incentive payment under subsection (0)(1)(A) with respect to a certified EHR technology (as
defined in subsection (0)(4)) that has the capabi
Sec. 4102. Incentives for Hospitals.

(@) INCENTIVE PAYMENT.0

(1) IN GENERAL.0 Section 1886 of the Social Security Act (42 U.S.C. 1395ww) is amended by adding
at the end the following new subsection:

0 6 INCENTIVES FOR ADOPTION AND MEANINGFUL USE OF CERTIFIED EHR
TECHNOLOGY.d

0 6 INIGENERAL.® Subject to the succeeding provisions of this subsection, with respect to inpatient
hospital services furnished by an eligible hospital during a payment year (as defined in paragraph (2)(G)),
if the eligible hospital is a meaningful EHR user (as determined under paragraph (3)) for the EHR
reporting period with respect to such year, in addition to the amount otherwise paid under this section,
there also shall be paid to the eligible hospital, from the Federal Hospital Insurance Trust Fund
established under section 1817, an amount equal to the applicable amount specified in paragraph (2)(A)
for the hospital for such payment year.

6 6 PARYMENT AMOUNT.0

6 6 (IMGENERAL.S Subject to the succeeding subparagraphs of this paragraph, the applicable amount
specified in this subparagraph for an eligible hospital for a payment year is equal to the product of the

following:
6 6 INITJAL AMOUNT.8 The sum ofd
66(1) the base amount specified in subparagraph (

66(1 1) the di s spétifiedig fibparagrdpta(€) éoda 12anmrdhyperiod selected by the
Secretary with respect to such payment year.

6 6 MEDICARE SHARE.0 The Medicare share as specified in subparagraph (D) for the eligible
hospital for a period selected by the Secretary with respect to such payment year.

0 6 (TRANSITION FACTOR.0 The transition factor specified in subparagraph (E) for the eligible
hospital for the payment year.

6 6 BBSE AMOUNT.0 The base amount specified in this subparagraph is $2,000,000.

0 6 (DBBTHARGE RELATED AMOUNT.8 The discharge related amount specified in this
subparagraph for a 12- month period selected by the Secretary shall be determined as the sum of the
amount, estimated based upon total discharges for the eligible hospital (regardless of any source of
payment) for the period, for each discharge up to the 23,000th discharge as follows:

66(i) For the first through 1,149th dischar
66(ii) For the 1,150th through the 23, 000th
66(iii) For any ®@&3080thi$&ar ge greater than the
0 6 (MEDICARE SHARE.& The Medicare share specified under this subparagraph for an eligible
hospital for a period selected by the Secretary for a payment year is equal to the fractiond

66(i ) the numer at or of awlhvithcedpectitoshe eligible hospitaljrofd( f or s uch
66(1) the est i mabeddas (as establisteed by thefSecretanypwveithiare attributable to

individuals with respect to whom payment may be made under part A; and

66 (1 1) t he refdnpaiiemrbet dayd (assoestaltdighed) which are attributable to individuals

who are enrolled with a Medicare Advantage organization under part C; and

66(ii) the denominattor of which is the product of
606(1) the esti mat e dd-dayewithrespect to thretelgible hospital duringsichi ent b
period; and

66(1 1) the estimated total amount of the eligible
charges that are attributable to charity care (as such term is used for purposes of hospital cost reporting
under this title), divided by the estimated tot al

Insofar as the Secretary determines that data are not available on charity care necessary to calculate the
portion of the formula specified in clause (ii)(I1), the Secretary shall use data on uncompensated care and



may adjust such data so as to be an appropriate proxy for charity care including a downward adjustment
to eliminate bad debt data from uncompensated care data. In the absence of the data necessary, with
respect to a hospital, for the Secretary to compute the amount described in clause (ii)(11), the amount
under such clause shall be deemed to be 1. In the absence of data, with respect to a hospital, necessary to
compute the amount described in clause (i)(I1), the amount under such clause shall be deemed to be 0.

0 6 (TREANSITION FACTOR SPECIFIED.8

0 0 (NIGENERAL.O Subject to clause (ii), the transition factor specified in this subparagraph for an
eligible hospital for a payment year is as follows:

66(1) For the first payment year for such hospita
66(1 1) For the second payment year for such hospi
@(ll'l) For the third payment year for such hosplt
66(1V) For the fourth payment year for such ospi
66(V) For any succeeding payment year for such h o

0 6 PHASE DOWN FOR ELIGIBLE HOSPITALS FIRST ADOPTING EHR AFTER 2013.0 If

the first payment year for an eligible hospital is after 2013, then the transition factor specified in this

subparagraph for a payment year for such hospital is the same as the amount specified in clause (i) for

such payment year for an eligible hospital for which the first payment year is 2013. If the first payment

year for an eligible hospital is after 2015 then the transition factor specified in this subparagraph for such

hospital and for such year and any subsequent year shall be 0.

0 6 FORM OF PAYMENT.0 The payment under this subsection for a payment year may be in the

form of a single consolidated payment or in the form of such periodic installments as the Secretary may

specify.

6 6 (PEYMENT YEAR DEFINED.&

0 6 INIGENERAL.O For purposes of thissubs ect i on, the term Opayment yea
beginning with fiscal year 2011.

0 6 FIR$ST) SECOND, ETC. PAYMENTYEARO The term oO6first payment yea
to inpatient hospital services furnished by an eligible hospital, the first fiscal year for which an incentive
payment is made for such services under this subs
payment year 6, and O6fourth payment yeard mean, wi
immediately following the first payment year for that hospital.

0 6 MEBEANINGFUL EHR USER.0

6 6 (IMGENERAL.S For purposes of paragraph (1), an eligible hospital shall be treated as a

meaningful EHR user for an EHR reporting period for a payment year (or, for purposes of subsection

(b)(3)(B)(ix), for an EHR reporting period under such subsection for a fiscal year) if each of the following

requirements are met:

0 6 MEANINGFUL USE OF CERTIFIED EHR TECHNOLOGY.8 The eligible hospital

demonstrates to the satisfaction of the Secretary, in accordance with subparagraph (C)(i), that during such

period the hospital is using certified EHR technology in a meaningful manner.

6 6 INFORMATION EXCHANGE.d The eligible hospital demonstrates to the satisfaction of the

Secretary, in accordance with subparagraph (C)(i), that during such period such certified EHR technology

is connected in a manner that provides, in accordance with law and standards applicable to the exchange

of information, for the electronic exchange of health information to improve the quality of health care,

such as promoting care coordination.

0 6 (REPGRTING ON MEASURES USING EHR.& Subject to subparagraph (B)(ii) and using such

certified EHR technology, the eligible hospital submits information for such period, in a form and manner

specified by the Secretary, on such clinical quality measures and such other measures as selected by the

Secretary under subparagraph (B)(i). The Secretary shall seek to improve the use of electronic health

records and health care quality over time by requiring more stringent measures of meaningful use selected

under this paragraph.

6 6 (RBPORTING ON MEASURES.3



0 6 $ELBCTION.0 The Secretary shall select measures for purposes of subparagraph (A)(iii) but only
consistent with the following:

66(1) The Secretary shall provide preference to c
purposes of applying subsection (b)(3)(B)(viii) or that have been endorsed by the entity with a contract
with the Secretary under section 1890(a).

0 6)(Prioft to any measure (other than a clinical quality measure that has been selected for purposes of
applying subsection (b)(3)(B)(viii)) being selected under this subparagraph, the Secretary shall publish in
the Federal Register such measure and provide for a period of public comment on such measure.

0 6 LEIMITATIONS.8 The Secretary may not require the electronic reporting of information on clinical
guality measures under subparagraph (A)(iii) unless the Secretary has the capacity to accept the
information electronically, which may be on a pilot basis.

6 6 (GOORDINATION OF REPORTING OF INFORMATION.9 In selecting such measures, and
in establishing the form and manner for reporting measures under subparagraph (A)(iii), the Secretary
shall seek to avoid redundant or duplicative reporting with reporting otherwise required, including
reporting under subsection (b)(3)(B)(viii).

0 6 (DENIONSTRATION OF MEANINGFUL USE OF CERTIFIED EHR TECHNOLOGY AND
INFORMATION EXCHANGE.0

0 6 INIGENERAL.3 An eligible hospital may satisfy the demonstration requirement of clauses (i) and
(if) of subparagraph (A) through means specified by the Secretary, which may included

66(1) an attestation;

66(1'l')y the submission of c |lcaléindisatingthatinpatientgaewasp r i at e
documented using certified EHR technology);

66(111') a survey response;

66(1I'V) reporting under subparagraph (A)(iii); and

66(V) other means specified by the Secretary.
0 6 USEIOF PART D DATA.0 Notwithstanding sections 1860Di 15(d)(2)(B) and 1860Di 15(f)(2), the
Secretary may use data regarding drug claims submitted for purposes of section 1860D1 15 that are

necessary for purposes of subparagraph (A).

6 6 ARPLICATION.8

0 6 (LBMITATIONS ON REVIEW.8 There shall be no administrative or judicial review under section
1869, section 1878, or otherwise, ofd

66(i) the methodology and standards for deter mini
adjustments under subsection (b)(3)(B)(ix), including selection of periods under paragraph (2) for
determining, and making estimates or using proxies of, discharges under paragraph (2)(C) and inpatient-

bed days, hospital charges, charity charges, and Medicare share under paragraph (2)(D);

0 6 ( e nethodalodly and standards for determining a meaningful EHR user under paragraph (3),

including selection of measures under paragraph (3)(B), specification of the means of demonstrating
meaningful EHR use under paragraph (3)(C), and the hardship exception under subsection

(b)(3)(B)(ix)(1); and

606(iii) the specification of EHR reporting period
payment under paragraph (2)(F).

6 6 PBGITING ON WEBSITE.0 The Secretary shall post on the Internet website of the Centers for
Medicare & Medicaid Services, in an easily understandable format, a list of the names of the eligible

hospitals that are meaningful EHR users under this subsection or subsection (b)(3)(B)(ix) (and a list of the
names of critical access hospitals to which paragraph (3) or (4) of section 1814(1) applies), and other

relevant data as determined appropriate by the Secretary. The Secretary shall ensure that an eligible

hospital (or critical access hospital) has the opportunity to review the other relevant data that are to be

made public with respect to the hospital (or critical access hospital) prior to such data being made public.



0 6 CBERTIFIED EHR TECHNOLOGY DEFINED.6 The term 6certified EHR te
meaning given such term in section 1848(0)(4).

0 6 PBFINITIONS.0 For purposes of this subsection:

0 6 (EMR REPORTINGPERIODOd The term O0EHR reporting periodd m
payment year, any period (or periods) as specified by the Secretary.

0 6 EBIBIBLE HOSPITAL.O Thet er m O6el i gi bl e hospital 6 means a s
(2) CRITICAL ACCESS HOSPITALS.0 Section 1814(1) of the Social Security Act (42 U.S.C.

1395f(1)) is amendedd

(A) in paragraph (1), by striking agéppaftnigr aph ( 2)
Ssubsectiond66; and

(B) by adding at the end the following new paragraph:

606(3)(A) The following rules shall apply in deter
for costs described in subparagraph (C) for a critical access hospital that would be a meaningful EHR user

(as would be determined under paragraph (3) of section 1886(n)) for an EHR reporting period for a cost

reporting period beginning during a payment year if such critical access hospital was treated as an eligible

hospital under such section:

66(i) The Secretary shall compute reasonabl e cost
not depreciating such costs over a period of years (and shall include as costs with respect to cost reporting

periods beginning during a payment year costs from previous cost reporting periods to the extent they

have not been fully depreciated as of the period involved).

66(ii1) There shall be substituted for thehMedicar
(1) a percent (not to exceed 100 percent) equal to the sum ofd

66(1) the Medicare share (as would be specified u
critical access hospital if such critical access hospital was treated as an eligible hospital under such

section; and

66(11') 20 percentage points.

66(B) The payment wunder this paragraph with respe
prompt interim payment (subject to reconciliation) after submission and review of such information (as

specified by the Secretary) necessary to make such payment, including information necessary to apply

this paragraph. In no case may payment under this paragraph be made with respect to a cost reporting

period beginning during a payment year after 2015 and in no case may a critical access hospital receive

payment under this paragraph with respect to more than 4 consecutive payment years.

606(C) The costs described in this subparagraph ar
which purchase depreciation (excluding interest) would apply if payment was made under paragraph (1)

and not under this paragraph. 66(D) For purpose
terms O6certified EHR ted6BHBRlI opgpbrtioefi pebl edbéops
the meanings given such terms in sections 1886
(b) INCENTIVE MARKET BASKET ADJUSTMENT.o

(1) IN GENERAL.0 Section 1886(b)(3)(B) of the Social Security Act (42 U.S.C. 1395ww(b)(3)(B)) is

amendedd

S »

N~— =

Ain clause (viii)Cl), by inserti-quarétodro)y § 6 bafgti eam i
percentage pointsébd; and

(B) by adding at the end the following new clause:

66(i x)(l') For purposes of sobbequentsigeal year, inthedcaserofafh i scal vy

eligible hospital (as defined in subsection (n)(6)(A)) that is not a meaningful EHR user (as defined in

subsection (n)(3)) for an EHR reporting period for such fiscal year, three-quarters of the applicable

percentage i ncrease otherwise applicable under cl ause
percent for fiscal year 2015, 662u3 percent for f
each subsequent fiscal year. Such reduction shall apply only with respect to the fiscal year involved and

the Secretary shall not take into account such reduction in computing the applicable percentage increase

under clause (i) for a subsequent fiscal year.



66 (1 1) The Se c thechasabasig, exemgptya subseastion (B hospitaldrem the application of

subclause (1) with respect to a fiscal year if the Secretary determines, subject to annual renewal, that

requiring such hospital to be a meaningful EHR user during such fiscal year would result in a significant

hardship, such as in the case of a hospital in a rural area without sufficient Internet access. In no case may

a hospital be granted an exemption under this subclause for more than 5 years.

O (d1) For fiscal year 2015 and each subsequent fiscal year, a State in which hospitals are paid for services

under section 1814(b)(3) shall adjust the payments to each subsection (d) hospital in the State that is not a

meaningful EHR user (as defined in subsection (n)(3)) in a manner that is designed to result in an

aggregate reduction in payments to hospitals in the State that is equivalent to the aggregate reduction that

would have occurred if payments had been reduced to each subsection (d) hospital in the State in a

manner comparable to the reduction under the previous provisions of this clause. The State shall report to

the Secretary the methodology it will use to make the payment adjustment under the previous sentence.

66(1 V) For pusrepostehse otfertnniéGsEHR aaueporti ng periodd n
any period (or periods) as specified by the Secre
(2) CRITICAL ACCESS HOSPITALS.0 Section 1814(1) of the Social Security Act (42 U.S.C.

1395f(1)), as amended by subsection (a)(2), is further amended by adding at the end the following new

paragraphs:

66(4) (A) Subject to subparagraph (C), for cost re
subsequent fiscal year, in the case of a critical access hospital that is not a meaningful EHR user (as

would be determined under paragraph (3) of section 1886(n) if such critical access hospital was treated as

an eligible hospital under such section) for an EHR reporting period with respect to such fiscal year,

paragraph (1) shall be applied by substituting the applicable percent under subparagraph (B) for the

percent described in such paragraph (). 066(B) Th

66(i) for fiscal year 2015, 100.66 percent;
66(ii) for fi spercant;ang ear 2016, 100. 33

66(iii) for fiscal year 2017 and each subsequent
66(C) The provisions of subclause (11) of section

subparagraph (A) for a critical access hospital with respect to a cost reporting period beginning in a fiscal

year in the same manner as such subclause applies with respect to subclause (1) of such section for a

subsection (d) hospital with respect to such fiscal year.

66(5) There shal/l b e Bwounder skcetion h869ssectiom 1878, wretheowise, j udi ci a
ofd

66 ( A) the methodology and standards for deter mini
paragraph (3) and payment adjustments under paragraph (4), including selection of periods under section

1886(n)(2) for determining, and making estimates or using proxies of, inpatient-bed-days, hospital

charges, charity charges, and Medicare share under subparagraph (D) of section 1886(n)(2);

606(B) the methodol ogy and fsl EHRosdrandedssctiofi 1886(n)@)est e r mi n i
would apply if the hospital was treated as an eligible hospital under section 1886(n), and the hardship

exception under paragraph (4)(C);

66(C) the specification of EHR aseppliedrutddr parggraghe r i od s
(3) and (4); and

66(D) the identification of costs for purposes of
(c) APPLICATION TO CERTAIN MA-AFFILIATED ELIGIBLE HOSPITALS.0 Section 1853 of

the Social Security Act (42 U.S.C. 1395wi 23), as amended by section 4101(c), is further amended by

adding at the end the following new subsection:

0 6 (ARBLICATION OF ELIGIBLE HOSPITAL INCENTIVES FOR CERTAIN MA

ORGANIZATIONS FOR ADOPTION AND MEANINGFUL USE OF CERTIFIED EHR

TECHNOLOGY.d

0 6 AAPLICATION.0 Subject to paragraphs (3) and (4), in the case of a qualifying MA organization,

the provisions of sections 1886(n) and 1886(b)(3)(B)(ix) shall apply with respect to eligible hospitals

described in paragraph (2) of the organization which the organization attests under subsection (I)(6) to be



meaningful EHR users in a similar manner as they apply to eligible hospitals under such sections.
Incentive payments under paragraph (3) shall be made to and payment adjustments under paragraph (4)
shall apply to such qualifying organizations.

0 6 ERAGIBLE HOSPITAL DESCRIBED.d With respect to a qualifying MA organization, an
eligible hospital described in this paragraph is an eligible hospital (as defined in section 1886(n)(6)(A))
that is under common corporate governance with such organization and serves individuals enrolled under
an MA plan offered by such organization.

0 6 EBIGIBLE HOSPITAL INCENTIVE PAYMENTS.8

0 6 (IMGENERAL.9 In applying section 1886(n)(2) under paragraph (1), instead of the additional
payment amount under section 1886(n)(2), there shall be substituted an amount determined by the
Secretary to be similar to the estimated amount in the aggregate that would be payable if payment for
services furnished by such hospitals was payable under part A instead of this part. In implementing the
previous sentence, the Secretaryd

66(i) shall, insofar as data to determine the dis
eligible hospital are not available to the Secretary, use such alternative data and methodology to estimate
such discharge related amount as the Secretary determines appropriate; and

66(ii) shall, insofar as data to determine the Me
eligible hospital are not available to the Secretary, use such alternative data and methodology to estimate
such share, which data and methodology may include use of the inpatient-bed-days (or discharges) with
respect to an eligible hospital during the appropriate period which are attributable to both individuals for
whom payment may be made under part A or individuals enrolled in an MA plan under a Medicare
Advantage organization under this part as a proportion of the estimated total number of patient-bed-days
(or discharges) with respect to such hospital during such period.

0 6 (ABQIDING DUPLICATION OF PAYMENTS.0

0 6 INIGENERAL.9 In the case of a hospital that for a payment year is an eligible hospital described in
paragraph (2) and for which at least one-third of their discharges (or bed-days) of Medicare patients for
the year are covered under part A, payment for the payment year shall be made only under section
1886(n) and not under this subsection.

0 6 METHODS.d In the case of a hospital that is an eligible hospital described in paragraph (2) and
also is eligible for an incentive payment under section 1886(n) but is not described in clause (i) for the
same payment period, the Secretary shall develop a processd

66(1) to ensure that duplicate paytaheothtndertasr e not m
subsection and under section 1886(n); and

66(1l')y to collect data from Medicare Advantage or
0 6 PAYMENT ADJUSTMENT.0
66 ( A) Subject to paragraph (3), in the case of a

1853(1)(5)), if, according to the attestation of the organization submitted under subsection (1)(6) for an

applicable period, one or more eligible hospitals (as defined in section 1886(n)(6)(A)) that are under

common corporate governance with such organization and that serve individuals enrolled under a plan

offered by such organization are not meaningful EHR users (as defined in section 1886(n)(3)) with

respect to a period, the payment amount payable under this section for such organization for such period

shall be the percent specified in subparagraph (B) for such period of the payment amount otherwise

provided under this section for such period.

0 6 (SEECIFIED PERCENT.0 The percent specified under this subparagraph for a year is 100 percent

minus a number of percentage points equal to the product ofd

66(i) the number of the percentage point reductio
period; and

606(ii) the Medicare hospital expenditure proport.i
0 6 (MEDICARE HOSPITAL EXPENDITURE PROPORTION.d The Medicare hospital
expenditure proportion under t hiimwatesfthbppportiangpfr aph f o



the expenditures under parts A and B that are not attributable to this part, that are attributable to

expenditures for inpatient hospital services.

6 6 (ABPLICATION OF PAYMENT ADJUSTMENT.d In the case that a qualifying MA

organization attests that not all eligible hospitals are meaningful EHR users with respect to an applicable

period, the Secretary shall apply the payment adjustment under this paragraph based on a methodology

specified by the Secretary, taking into account the proportion of such eligible hospitals, or discharges

from such hospitals, that are not meaningful EHR users for such period.

0 6 PGSTING ON WEBSITE.® The Secretary shall post on the Internet website of the Centers for

Medicare & Medicaid Services, in an easily understandable formatd

66(A) a |list of the names, business addresses, an
organization receiving an incentive payment under this subsection for eligible hospitals described in

paragraph (2); and

0 6 ( Bs)of the names of the eligible hospitals for which such incentive payment is based.

0 6 LIBNITATIONS ON REVIEW.8 There shall be no administrative or judicial review under section

1869, section 1878, or otherwise, ofd

606 ( A) the met hds tbrodéteomining paymetit ansotinta anddpayment adjustments under

this subsection, including avoiding duplication of payments under paragraph (3)(B);

66(B) the methodology and standards for deter mini
0 6 ( Cmethdddiogy and standards for determining a meaningful EHR user under section 1886(n)(3),

including specification of the means of demonstrating meaningful EHR use under subparagraph (C) of

such section and selection of measures under subparagraph (B)ofsuch secti on. 6 6.

(d) CONFORMING AMENDMENTS.d

(1) Section 1814(b) of the Social Security Act (42 U.S.C. 1395f(b)) is amendedd

(A) in paragraph (3), in the matter preceding sub
1886 (d)(3)(By(ow)bhenhdh; 6andft

(B) by adding at the end the following: 606For pur
account incentive payments, and payment adjustments under subsection (b)(3)(B)(ix) or (n) of section

1886. 066 .

(2) Section 1851(i)(1) of the Social Security Act (42U.S.C.1395wi2 1 (i ) (1)) i s amended b
1886 (h)(3)(D)6d6d and inserting 661886(h)(3)(D), an
(3) Section 1853 of the Social Security Act (42 U.S.C. 1395wi 23), as amended by section 4101(d), is

amendedd

(A) in subsection (c)d

(i) in paragraph (1)(D) (i), by striking 661848(o0)
(ii) in paragraph (6)(A), by inserting 66and subs
66section 1848606 and

B)in subsection (f), by inserting O06and subsectior
Sec. 4103. Treatment of Payments and Savings; Implementation Funding.

(8 PREMIUM HOLD HARMLESS.d

(1) IN GENERAL.0 Section 1839(a)(1) of the Social Security Act (42 U.S.C. 1395r(a)(1)) is amended

by adding at the end the following: 66Iln applying
additional payments under section 1848(0) and section 1853(1)(3) and the Government contribution under
section &844(a) (3).6

(2) PAYMENT.0 Section 1844(a) of such Act (42 U.S.C. 1395w(a)) is amendedd

(A) in paragraph (2), by striking the period at t
(B) by adding at the end the following new paragraph:

66(3) a Government contribution equal to the amou
1848(o0o) and 1853(I1)(3).6606.

(b) MEDICARE IMPROVEMENT FUND.d Section 1898 of the Social Security Act (42 U.S.C.

1395iii), as added by section 7002(a) of the Supplemental Appropriations Act, 2008 (Public Law 1107

252) and as amended by section 188(a)(2) of the Medicare Improvements for Patients and Providers Act



of 2008 (Public Law 1107 275; 122 Stat. 2589) and by section 6 of the QI Program Supplemental Funding
Act of 2008, is amendedd

(1) in subsection (a)d

(A) by inserting -fordsMerdviiccaer6etd;é6 abnedf or e 0606f ee
(B) by inserting before the period at the end the
the conversion factor under section 1848(d) to address, in whole or in part, any projected shortfall in the
conversion factor for 2014 relative to the conversion factor for 2008 and adjustments to payments for

items and services furnished by providers of services and suppliers under such original Medicare fee-for-
service programdédé;d8 and (2) in subsection (b)
(A) in paragraph (1), by striking 66during fiscal
foll owindg: 66during

66(A) fiscal year 2014, $22,290,000,000; and
606(B) efars®R20y and each subsequent fiscal year, th
year, of the aggregate reduction in expenditures under this title during the preceding fiscal year directly
resulting from the reduction in payment amounts under sections 1848(a)(7), 1853(1)(4), 1853(m)(4), and
1886 (b)(3)(B)(ix).d66; and

(B) by adding at the end the following new paragraph:

6 6 N@ EFFECT ON PAYMENTS IN SUBSEQUENT YEARS.0 In the case that expenditures from
the Fund are applied to, or otherwise affect, a payment rate for an item or service under this title for a

year, the payment rate for such item or service shall be computed for a subsequent year as if such
application or effect had never occurred. 66.
(c) IMPLEMENTATION FUNDING.8 In addition to funds otherwise available, out of any funds in the
Treasury not otherwise appropriated, there are appropriated to the Secretary of Health and Human

Services for the Center for Medicare & Medicaid Services Program Management Account, $100,000,000
for each of fiscal years 2009 through 2015 and $45,000,000 for fiscal year 2016, which shall be available
for purposes of carrying out the provisions of (and amendments made by) this subtitle. Amounts
appropriated under this subsection for a fiscal year shall be available until expended.

Sec. 4104. Studies and Reports on Health Information Technology.

(@) STUDY AND REPORT ON APPLICATION OF EHR PAYMENT INCENTIVES FOR
PROVIDERS NOT RECEIVING OTHER INCENTIVE PAYMENTS.0

(1) STUDY.0

(A) IN GENERAL.8 The Secretary of Health and Human Services shall conduct a study to determine

the extent to which and manner in which payment incentives (such as under title XVI1I or XIX of the

Social Security Act) and other funding for purposes of implementing and using certified EHR technology
(as defined in section 1848(0)(4) of the Social Security Act, as added by section 4101(a)) should be made
available to health care providers who are receiving minimal or no payment incentives or other funding
under this Act, under title X111 of division A, under title XV1I1 or X1X of such Act, or otherwise, for such
purposes.

(B) DETAILS OF STUDY.d Such study shall include an examination ofd

(i) the adoption rates of certified EHR technology by such health care providers;

(i) the clinical utility of such technology by such health care providers;

(iii) whether the services furnished by such health care providers are appropriate for or would benefit

from the use of such technology;

(iv) the extent to which such health care providers work in settings that might otherwise receive an
incentive payment or other funding under this Act, under title X111 of division A, under title XVI1I1 or XIX
of the Social Security Act, or otherwise;

(v) the potential costs and the potential benefits of making payment incentives and other funding available
to such health care providers; and

(vi) any other issues the Secretary deems to be appropriate.

(2) REPORT.d Not later than June 30, 2010, the Secretary shall submit to Congress a report on the
findings and conclusions of the study conducted under paragraph (1).



(b) STUDY AND REPORT ON AVAILABILITY OF OPEN SOURCE HEALTH INFORMATION
TECHNOLOGY SYSTEMS.8

(1) STUDY.0

(A) IN GENERAL.8 The Secretary of Health and Human Services shall, in consultation with the Under
Secretary for Health of the Veterans Health Administration, the Director of the Indian Health Service, the
Secretary of Defense, the Director of the Agency for Healthcare Research and Quality, the Administrator
of the Health Resources and Services Administration, and the Chairman of the Federal Communications
Commission, conduct a study ond

(i) the current availability of open source health information technology systems to Federal safety net
providers (including small, rural providers);

(i) the total cost of ownership of such systems in comparison to the cost of proprietary commercial
products available;

(iii) the ability of such systems to respond to the needs of, and be applied to, various populations
(including children and disabled individuals); and

(iv) the capacity of such systems to facilitate interoperability.

(B) CONSIDERATIONS.d In conducting the study under subparagraph (A), the Secretary of Health
and Human Services shall take into account the circumstances of smaller health care providers, health
care providers located in rural or other medically underserved areas, and safety net providers that deliver
a significant level of health care to uninsured individuals, Medicaid beneficiaries, SCHIP beneficiaries,
and other vulnerable individuals.

(2) REPORT.d Not later than October 1, 2010, the Secretary of Health and Human Services shall submit
to Congress a report on the findings and the conclusions of the study conducted under paragraph (1),
together with recommendations for such legislation and administrative action as the Secretary determines
appropriate. Subtitle Bd Medicaid Incentives

Subtitle Bo Medicaid Incentives

Sec. 4201. Medicaid Provider HIT Adoption and Operation Payments; Implementation Funding.
(@) IN GENERAL.& Section 1903 of the Social Security Act (42 U.S.C. 1396b) is amendedd

(1) in subsection (a)(3)d

(A)bystriki ng 66anddédd6 at the end of subparagraph (D);
(B) by striking 606pluséd at the end of subparagra
(C) by adding at the end the following new subparagraph:

66(F) (i) 100 percent of so muecaareatfributable ® pagmemss e x pen
to Medicaid providers described in subsection (t)(1) to encourage the adoption and use of certified EHR
technology; and

66(ii) 90 percent of so much of the sumstsf,rxpended
reasonable administrative expenses related to the administration of payments described in clause (i) if the

State meets the condition described in subsection
(2) by inserting after subsection (s) the following new subsection:

®@(t)(1l) For purposes of subsection (a)(3)(F), the

adoption and use of certified EHR technology are payments made by the State in accordance with this

subsection o

66( A) to Medi c aiirdparggrapb (2){Agdnet in sxcess ef 85@arcentotnet average

allowable costs (as defined in paragraph (3)(E)) for certified EHR technology (and support services

including maintenance and training that is for, or is necessary for the adoption and operation of, such

technology) with respect to such providers; and

66(B) to Medicaid providers described in paragrap
permitted under paragraph (5) for the provider involved.

06(2) In this sub3p¢cF)pnthedtsesumseéebdedioonaild)provi d
66(A) an eligible professdaonal (as defined in par



606(i) who -bhasseddbtamdsipags adt | east 30 percent of t he
estimated in accordance with a methodology established by the Secretary) attributable to individuals who

are receiving medical assistance under this title;

66(ii) who is not described in clbaedsremlwhohajat who i s
least 20 percent of the professionalé s pati ent volume (as estimated in
established by the Secretary) attributable to individuals who are receiving medical assistance under this

title; and

66(iii) who practices pr edo mirwprauralthéalthclinimanddasd#&F eder al |
|l east 30 percent of the professional s patient vo
established by the Secretary) attributable to needy individuals (as defined in paragraph (3)(F)); and

66(B) (iendas dhislpdnt al , or
06 (i i )-carahospital that is ret described in clause (i) and that has at least 10 percent of the
hospital s patient volume (as estimated in accord

attributable to individuals who are receiving medical assistance under this title. An eligible professional
shall not qualify as a Medicaid provider under this subsection unless any right to payment under sections
1848(0) and 1853(1) with respect to the eligible professional has been waived in a manner specified by the
Secretary. For purposes of calculating patient volume under subparagraph (A)(iii), insofar as it is related
to uncompensated care, the Secretary may require the adjustment of such uncompensated care data so that
it would be an appropriate proxy for charity care, including a downward adjustment to eliminate bad debt
data from uncompensated care. In applying subparagraphs (A) and (B)(ii), the methodology established
by the Secretary for patient volume shall include individuals enrolled in a Medicaid managed care plan
(under section 1903(m) or section 1932).

66(3) In this subsection and subsection (a)(3)(F)
66(A) The term O6certified EHR technologyd6 means a
3000(13) of the Public Health Service Act) that is certified pursuant to section 3001(c)(5) of such Act as

meeting standards adopted under section 3004 of such Act that are applicable to the type of record

involved (as determined by the Secretary, such as an ambulatory electronic health record for office-based

physicians or an inpatient hospital electronic health record for hospitals).

66(B) The term Oelidgi bl e professional 8 means a
66(i) physician;

66(ii1) denti st;

66(iii) cewwifef fi ed nurse mid

6 6 (i v Practitioner; anck

66(v) physician assistant insofar as the assistan

physician assistant or is practicing in a Federally qualified health center that is so led.

66(C) The term davweme@ansagl wWwowdablrespexst to certifi
providers described in paragraph (2)(A) ford

66(i) the first year of payment with respect to s
implementation or upgrade of such technology (and support services including training that is for, or is

necessary for the adoption and initial operation of, such technology) for such providers, as determined by

the Secretary based upon studies conducted under paragraph (4)(C); and

6 O @ dubiseyjuent year of payment with respect to such a provider, the average costs not described in

clause (i) relating to the operation, maintenance, and use of such technology for such providers, as

determined by the Secretary based upon studies conducted under paragraph (4)(C).

06(D) The besmddéhmepnsal with respect to an eligib
pat hol ogi st, anesthesiologist, or emergency physi
professional services in a hospital setting (whether inpatient or outpatient) and through the use of the

facilities and equipment, including qualified electronic health records, of the hospital. The determination

of whether an eligible professional is a hospital-based eligible professional shall be made on the basis of

the site of service (as defined by the Secretary) and without regard to any employment or billing

arrangement between the eligible professional and any other provider.



06(E) The term Ometts@avmeamge, awiltolwabeé epect t o a Me
paragraph (2)(A), average allowable costs reduced by any payment that is made to such Medicaid

provider from any other source (other than under this subsection or by a State or local government) that is

directly attributable to payment for certified EHR technology or support services described in

subparagraph (C).

66(F) The term Oneedy individual 6 meams, with res
66(i) who is r ecthmsititlei ng assistance under

66(ii) who is receiving assistance under title XX
606(iii) who is furnished uncompensated care by th
66(iv) for whom charges are reduced by the provid
ability to pay.

0 6 (AAWith respect to a Medicaid provider described in paragraph (2)(A), subject to subparagraph (B),

in no case shalld

66(i) the net average all owable costs under this
later than 2016), which is intended to cover the costs described in paragraph (3)(C)(i), exceed $25,000 (or

such lesser amount as the Secretary determines based on studies conducted under subparagraph (C));

66(ii) the net average al |l owa b lyerofpaymettsvhiadnisder t hi s
intended to cover costs described in paragraph (3)(C)(ii), exceed $10,000; and

66(iii) payments be made for costs described in c
years.

66 ( B) I n t hepravidesdescrileed in pstagrdph @)6A)(iD, the dollar amounts specified in
subparagraph (A) shall be 203 of the doll ar amoun

66(C) For the purposes of determining average all
study the average costs to Medicaid providers described in paragraph (2)(A) of purchase and initial

implementation and upgrade of certified EHR technology described in paragraph (3)(C)(i) and the

average costs to such providers of operations, maintenance, and use of such technology described in

paragraph (3)(C)(ii). In determining such costs for such providers, the Secretary may utilize studies of

such amounts submitted by States.

66(5)(A) In no case shall the ppmcytoedvedicadpwdsrcr i bed
described in paragraph (2)(B)exceedd 6 6 (i ) in the adgregate the produc
66(1) the overall hospital EHR amount for the pro
66(1'l')y the Medicaid s harrsibpdragraph(@uch provider compu
66(ii) in any year 50 percent of the product desc
006 (i i i-Yyearpemod 3 pescentdf such product.

66(B) For purposes of this paragraph, the overall

provider, is the sum of the applicable amounts specified in section 1886(n)(2)(A) for such provider for the
first 4 payment years (as estimated by the Secretary) determined as if the Medicare share specified in
clause (ii) of such section were 1. The Secretary shall establish, in consultation with the State, the overall
hospital EHR amount for each such Medicaid provider eligible for payments under paragraph (1)(B). For
purposes of this subparagraph in computing the amounts under section 1886(n)(2)(C) for payment years
after the first payment year, the Secretary shall assume that in subsequent payment years discharges
increase at the average annual rate of growth of the most recent 3 years for which discharge data are
available per year.

606 ( C) The dtanguteduaderthis sulipasagraph, for a Medicaid provider for a period
specified by the Secretary, shall be calculated in the same manner as the Medicare share under section
1886(n)(2)(D) for such a hospital and period, except that there shall be substituted for the numerator
under clause (i) of such section the amount that is equal to the number of inpatient-bed-days (as
established by the Secretary) which are attributable to individuals who are receiving medical assistance
under this title and who are not described in section 1886(n)(2)(D)(i). In computing inpatient-bed-days
under the previous sentence, the Secretary shall take into account inpatient-bed-days attributable to



inpatient-bed-days that are paid for individuals enrolled in a Medicaid managed care plan (under section

1903(m) or section 1932).

66(D) In no case may the payments described in pa
described in paragraph (2)(B) be paidd

66(i) for any year begi nnbeengroviged paynent ugder patagraphn | es s t h
(1)(B) for the previous year; and

66(ii) over a period of more than 6 yea
66(6) Payments described in paragraph (
requirements are met:

606(A) (i) The State provides assurances satisfacto
subsection (a)(3)(F) with respect to payments to a Medicaid provider are paid, subject to clause (ii),

directly to such provider (or to an employer or facility to which such provider has assigned payments)

without any deduction or rebate.

66(ii) Amounts described in clause (i) may also b
EHR technology, as designated by the State, if participation in such a payment arrangement is voluntary

for the eligible professional involved and if such entity does not retain more than 5 percent of such

payments for costs not related to certified EHR technology (and support services including maintenance

and training) that is for, or is necessary for the operation of, such technology.

66(B) A Medicaid provider described in paragraph
percent of the net average allowable cost.

66(C) (i) Subj ec tecttopaymentssdoa Megicaif pravidlerd wi t h r esp

66(1') for the first year of payment to the Medica
demonstrates that it is engaged in efforts to adopt, implement, or upgrade certified EHR technology; and

6 8)(for a year of payment, other than the first year of payment to the Medicaid provider under this

subsection, the Medicaid provider demonstrates meaningful use of certified EHR technology through a

means that is approved by the State and acceptable to the Secretary, and that may be based upon the

methodologies applied under section 1848(0) or 1886(n).

66(ii) I n the case of a Medicaid provider who has
technology prior to the first year of payment to the Medicaid provider under this subsection, clause (i)(I)

shall not apply and clause (i)(11) shall apply to each year of payment to the Medicaid provider under this

subsection, including the first year of payment.

66( D) To the ext emythesepifted EHR fechndlogypiyconpdiitde wigheStateoe t a

Federal administrative management systems. For purposes of subparagraph (B), a Medicaid provider

described in paragraph (2)(A) may accept payments for the costs described in such subparagraph from a

State or local government. For purposes of subparagraph (C), in establishing the means described in such

subparagraph, which may include clinical quality reporting to the State, the State shall ensure that

populations with unique needs, such as children, are appropriately addressed.

66(7) With respect to Medicaid providers describe
coordination of payment with respect to such providers under sections 1848(0) and 1853(l) and under this

subsection to assure no duplication of funding. Such coordination shall include, to the extent practicable,

a data matching process between State Medicaid agencies and the Centers for Medicare & Medicaid

Services using national provider identifiers. For such purposes, the Secretary may require the submission

of such data relating to payments to such Medicaid providers as the Secretary may specify.

66(8) I n carrying out paragraph (6)(C), the State
practicable, to avoid duplicative requirements from Federal and State governments to demonstrate

meaningful use of certified EHR technology under this title and title XVI11. In doing so, the Secretary

may deem satisfaction of requirements for such meaningful use for a payment year under title XVIII to be

sufficient to qualify as meaningful use under this subsection. The Secretary may also specify the reporting

periods under this subsection in order to carry out this paragraph.

66(9) In order to be pr aonderdubsdctior @)@)E)(ig hStafemustanci al p
demonstrate to the satisfaction of the Secretary, that the Stated

rs of paym
1) are not



06(A) is wusing the funds provided for the purpose
including tracking of meaningful use by Medicaid providers;

66(B) is conducting adequate oversight of the pro
meaningful use attestations and reporting mechanisms; and
66(C) is pursuing initiati v eRtechnaogydorpronmte eadtlycere t he ad

quality and the exchange of health care information under this title, subject to applicable laws and
regulations governing such exchange.

66(10) The Secretary shall per i od and@omrersce obtheb mi t r e
House of Representatives and the Committee on Finance of the Senate on status, progress, and oversight
of payments described in paragraph (1), including steps taken to carry out paragraph (7). Such reports
shall also describe the extent of adoption of certified EHR technology among Medicaid providers
resulting from the provisions of this subsection and any improvements in health outcomes, clinical
qguality, or efficiency resulting from such adopt:i
(b) IMPLEMENTATION FUNDING.d In addition to funds otherwise available, out of any funds in the
Treasury not otherwise appropriated, there are appropriated to the Secretary of Health and Human
Services for the Centers for Medicare & Medicaid Services Program Management Account, $40,000,000
for each of fiscal years 2009 through 2015 and $20,000,000 for fiscal year 2016, which shall be available
for purposes of carrying out the provisions of (and the amendments made by) this section. Amounts
appropriated under this subsection for a fiscal year shall be available until expended.

Subtitle Co Miscellaneous Medicare Provisions

Sec. 4301. Moratoria on Certain Medicare Regulations

(a) DELAY IN PHASE OUT OF MEDICARE HOSPICE BUDGET NEUTRALITY
ADJUSTMENT FACTOR DURING FISCAL YEAR 2009.0 Notwithstanding any other provision of
law, including the final rule published on August 8, 2008, 73 Federal Register 46464 et seq., relating to
Medicare Program; Hospice Wage Index for Fiscal Year 2009, the Secretary of Health and Human
Services shall not phase out or eliminate the budget neutrality adjustment factor in the Medicare hospice
wage index before October 1, 2009, and the Secretary shall recompute and apply the final Medicare
hospice wage index for fiscal year 2009 as if there had been no reduction in the budget neutrality
adjustment factor.

(b) NON-APPLICATION OF PHASED-OUT INDIRECT MEDICAL EDUCATION (IME)
ADJUSTMENT FACTOR FOR FISCAL YEAR 2009.0

(1) IN GENERAL.0 Section 412.322 of title 42, Code of Federal Regulations, shall be applied without
regard to paragraph (c) of such section, and the Secretary of Health and Human Services shall recompute
payments for discharges occurring on or after October 1, 2008, as if such paragraph had never been in
effect.

(2) NO EFFECT ON SUBSEQUENT YEARS.d Nothing in paragraph (1) shall be construed as having
any effect on the application of paragraph (d) of section 412.322 of title 42, Code of Federal Regulations.
(c) FUNDING FOR IMPLEMENTATION.d In addition to funds otherwise available, for purposes of
implementing the provisions of subsections (a) and (b), including costs incurred in reprocessing claims in
carrying out such provisions, the Secretary of Health and Human Services shall provide for the transfer
from the Federal Hospital Insurance Trust Fund established under section 1817 of the Social Security Act
(42 U.S.C. 1395i) to the Centers for Medicare & Medicaid Services Program Management Account of
$2,000,000 for fiscal year 20009.

Sec. 4302. Long-Term Care Hospital Technical Corrections. (a) PAYMENT.d Subsection (c) of
section 114 of the Medicare, Medicaid, and SCHIP Extension Act of 2007 (Public Law 1107 173) is
amendedd

(1) in paragraph (1)0

(A) by amending the heading to read as follows : 60 6 DELAY I N APPLI CATI ON OF 2.
PATI ENT THRESHOLD PAYMENT ADJUSTMENT®6;

(B) by striking 66the date of the enactment of th



(C) in subparagr aph (-té& care hospitaljorsaeBite facility, thatasdfor t o a |
December 29, 2007, was co-located with an entity that is a provider based, off-campus location of a

subsection (d) hospital which did not provide services payable under section 1886(d) of the Social

Security Actattheoff-c ampus | ocati ond 6 -taefrtne rc adréef rheoesspti at nad i sndgb ; |
(2) in paragraph (2)0

(A) in subparagraph (B) (ii), by in)s(eir)timfg Swoh ttiht
before the period; and

(B) in subparagraph (C), by striking 66the date o
2007 (or July 1, 2007, in the case of a satellite facility described in section 412.22(h)(3)(i) of title 42,

Code of Federal Regul ations) 06 .

(b) MORATORIUMO Subsection (d)(3)(A) of such section is
facilityé6d and inserting 06if the hospital or fac

is in a State for which such certificate of need is required and that was issued on or after April 1, 2005,

and before December 29, 2007, or if the hospital
(c) EFFECTIVE DATE.0 The amendments made by this section shall be effective and apply as if

included in the enactment of the Medicare, Medicaid, and SCHIP Extension Act of 2007 (Public Law

1101 173).



